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INSANITY AND CRIMINAL RESPONSIBILITY 


TREATISE on the Criminal Responsibility of Lunatics pub- 
lished in England in 1909 begins with this statement: 

“The feud between medical men and lawyers in all questions concern- 
ing the criminal liability of lunatics is of old standing. More than one 
authority on either side has tried to bring about a reconciliation between 
the contending parties. But their endeavours have been crowned with 
very little success. For though it cannot be denied that the strife and 
warfare has of late lost much of its former bitterness, a modus vivendi 
satisfactory to both parties has not been found.” ! 


A year after this statement was made Professor John H. Wigmore, 
then president of the American Institute of Criminal Law and 
Criminology, believing that some agreement might result from the 
combined and codperative labors of members of the two pro- 
fessions and that the difficult problem of determining the relation 
of insanity to criminal responsibility might be thereby to some 
extent solved, appointed a committee composed of four physicians 
and five lawyers.2 This committee, which has had a continuous 
existence since its original appointment, published yearly reports, 





1 OPPENHEIMER, CRIMINAL RESPONSIBILITY OF Lunatics, Preface. 

2 Two members of the original committee resigned, and one vacancy thus created 
was later filled. Otherwise the committee has remained unchanged since its original 
appointment. It now consists of the following members: 

Albert C. Barnes, Judge of the Superior Court, Chicago. 

Orrin N. Carter, Justice of the Illinois Supreme Court. 

Edwin R. Keedy, Chairman, Professor of Law in the University of Pennsylvania. 

Adolf Meyer, Professor of Psychiatry in Johns Hopkins Medical School. 

William E. Mikell, Dean of the Law School, University of Pennsylvania. 

Harold N. Moyer, Physician, Chicago. 
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one of them being a compilation of the laws of all the states of this 
country relative to insanity and criminal responsibility. It also 
at various times suggested for discussion tentative proposals, some 
of which were finally recommended for adoption. In 1915 the 
committee presented a bill for the regulation of expert testimony 
in cases where insanity is set up as a defense to a criminal charge. 
This bill was approved by the Institute of Criminal Law and 
Criminology, and by the Conference on Medical Legislation of 
the American Medical Association. Last year the committee, 
having reached a unanimous agreement, presented to the Institute 
a bill providing a test for determining criminal responsibility when 
the defense of insanity is raised, and a method of procedure to be 
employed in such a case. This bill was approved by the Institute, 
which also at the request of the committee approved several sections 
of the expert testimony bill independently of the others. The two — 
bills as finally approved are as follows: 


CRIMINAL RESPONSIBILITY BILL 


Sec. 1. When Mental Disease a Defense. No person shall hereafter 
be convicted of any criminal charge when at the time of the act or 
omission alleged against him he was suffering from mental disease and 
by reason of such mental disease he did not have the particular state 
of mind that must accompany such act or omission in order to constitute 
the crime charged. E 

Sec. 2. Form of {Verdict. When in any indictment or information 
any act or omission is charged against any person as an offense, and it 
is given in evidence on the trial of such person for that offense that he 
was mentally diseased at the time when he did the act or made the 
omission charged, then if the jury before whom such person is tried 
concludes that he did the act or made the omission charged, but by 
reason of his mental disease was not responsible according to the pre- 
ceding section, then the jury shall return a special verdict that the 
accused did the act or made the omission charged against him but was 
not at the time legally responsible by reason of his mental disease. 

Sec. 3. Inquisition. When such special verdict is found, the court 
shall remand the prisoner to the custody of [the proper officer *] and shall 
immediately order an inquisition by [the proper persons *] to determine 





Morton Prince, Physician, Boston. 

William A. White, Superintendent Government Hospital for the Insane, Wash- 
ington, D. C. 

3 When this bill is introduced in the legislature of any state, the titles of the persons 
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whether the prisoner is at that time suffering from a mental disease so as 
to be a menace to the public safety. If the members of the inquisition 
find that such person is mentally diseased as aforesaid, then the judge 
shall order that such person be committed to the state hospital for 
the insane, to be confined there until he shall have so far recovered from 
such mental disease as to be no longer a menace to the public safety. If 
they find that the prisoner is not suffering from mental disease as afore- 
said, then he shall be immediately discharged from custody. 


EXPERT TESTIMONY BILL. 


Sec. 1. Summoning of Witnesses by Court. Whenever in the trial 
of a criminal case the issue of insanity on the part of the defendant is 
raised, the judge of the trial court may call one or more disinterested 
qualified experts, not exceeding three, to testify at the trial, and if the 
judge does so, he shall notify counsel of the witnesses so called, giving 
their names and addresses. Upon the trial of the case, the witnesses 
called by the court may be examined regarding their qualifications and 
their testimony by counsel for the prosecution and defense. Such calling 
of witnesses by the court shall not preclude the prosecution or defense 
from calling other expert witnesses at the trial. The witnesses called by 
the judge shall be allowed such fees as in the discretion of the judge seem 
just and reasonable, having regard to the services performed by the wit- 
nesses. The fees so allowed shall be paid by the county where the indict- 
ment was found. 

Sec. 2. Written Report by Witnesses. When the issue of insanity 
has been raised in a criminal case, each expert witness, who has ex- 
amined or observed the defendant, may prepare a written report regard- 
ing the mental condition of the defendant based upon such examination 
or observation, and such report may be read by the witness at the trial 
after being duly sworn. The written report prepared by the witness 
shall be submitted by him to counsel for either party before being read 
to the jury, if request for this is made to the court by counsel. If the 
witness presenting the report was called by the prosecution or defense, 
he may be cross-examined regarding his report by counsel for the other 
party. If the witness was called by the court, he may be examined re- 
garding his report by counsel for the prosecution and defense. 

Sec. 3. Commitment to Hospital for Observation. Whenever in the 
trial of a criminal case the existence of mental disease on the part of 
the accused, either at the time of the trial or at the time of the commission 





whose duty it is, according to the existing law of the state, to conduct such an inquisi- 
tion, shall be inserted here. It is not proposed to change the prevailing practice in this 
respect. 
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of the alleged wrongful act, becomes an issue in the case, the judge of 
the court before whom the accused is to be tried or is being tried shall 
commit the accused to the State Hospital for the Insane, to be detained 
there for purposes of observation until further order of court. The court 
shall direct the superintendent of the hospital to permit all the expert 
witnesses summoned in the case to have free access to the accused for 
purposes of observation. The court may also direct the chief physician 
of the hospital to prepare a report regarding the mental condition of the 
accused. This report may be introduced in evidence at the trial under 
the oath of said chief physician, who may be cross-examined regarding 
the report by counsel for both sides. 


These bills were discussed editorially in a recent number of the 
HarvarD Law Review.‘ The editor expressed ‘approval of them 
with the exception of the first section of the bill relating to criminal 
responsibility, which he adversely criticized. At the request of 
the present writer, the editor-in-chief of the Review kindly gave 
him this opportunity to reply to these criticisms. 

The section criticized reads as follows: 


“ No person shall hereafter be convicted of any criminal charge when 
at the time of the act or omission alleged against him he was suffering 
from mental disease and by reason of such disease he did not have the 
particular state of mind that must accompany such act or omission in 
order to constitute the crime charged.” 


This section was objected to on the following grounds: 

I. “It neglects entirely the important and steadily growing 
class of crimes in which a specific intent is unnecessary.” II. “It 
fails to cover the case of irresistible impulse, where the power 
of choice is negatived by the mental disorder.” III. ‘The statute, 
according to its authors, will introduce the doctrine of partial 
responsibility, 7. e. the holding of lunatics for part of their crimes.” 
IV. ‘It is difficult to see wherein the proposed legislation would 
materially change the existing legal situation.” V. ‘The previous 
rules, though less precise, were more complete.” 

I. The question presented by the first objection is whether the 
proposed test is limited to crimes which require a specific intent. 

‘ It is a fundamental principle of the criminal law that every crime, 
either common law or statutory, with the exception of public 
nuisances and breaches of what are commonly described as police 





4 Vol. 30, p. 179 (December, 1916). 
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regulations, includes a mental element. This necessary mental 
element has been variously named. In the familiar maxim it is 
“mens rea.” *® Bracton calls it “voluntas nocendi.”* Lord Hale 
speaks of the “will to commit an offense.” ’ Blackstone calls it 
“vicious will.” * Austin uses “criminal knowledge.” ® The terms 
usually employed are “guilty mind”! and “criminal intent,” ™ 
the latter being divided into general intent and specific intent. All 
of these terms are open to objection. ‘“‘Mens rea” was said by 
Stephen, J., in Regina v. Tolson,” to be confusing and contradictory, 
because it is used to include so many dissimilar states of mind. 
On the other hand a recent English writer narrowly defines mens 





5 Actus non facit reum, nisi mens sit rea. Pollock and Maitland state that the 
original source of this maxim is to be found in the sermons of St. Augustine, where the 
wording is “ Ream linguam non facit nisi mens rea.”” The maxim later appears in the 
Leges Henrici as “ Reum non facit nisi mens rea.” Coke states it “Et actus non facit 
reum nisi mens rea sit.”” 2 POLLOCK AND MAITLAND, History oF ENGLIsH LAw, 474, 
note. 

6 “Crimen non contrahitur, nisi nocendi voluntas intercedat.” 2 De Lecrsus 
ANGLIAE (Twiss ed.), 126. 

7 “Where there is no will to commit an offence, there can be no transgression.” 
Hate, P. C., ch. 2. 

8 “ An unwarrantable actjwithout a vicious will is no crime at all.” 4 Bu. Comm. 21. 

® “Every crime, therefore, supposes, on the part of the criminal, criminal knowledge 
or negligence.” 3 AUSTIN, JURISPRUDENCE, 326. 

10 “The general rule of law is that a person cannot be convicted and punished in 
a proceeding of a criminal nature, unless it can be shown that he had a guilty mind.” 
Field, J., in Chisholm ». Doulton, 22 Q. B. D. 736, 739 (1889). 

, “The second element which is essential to constitute a crime is what is called the 
mens rea: a ‘guilty mind.’” CHERRY, OUTLINE oF Crminat Law, 8. 

“An act cannot amount to a crime when it is not accompanied by a guilty mind.” 
SHIRLEY, CRIMINAL Law, 4. 

11 “Criminal intent is always essential to the commission of crime.”” Werner, J., 
in People v. Molineux, 168 N. Y. 264, 297, 61 N. E. 286 (1901). 

“It is, therefore, a principle of our legal system, as probably it is of every other, that 
the essence of an offense is the wrongful intent, without which it cannot exist.” BrsHop, 
New Criminat Law, § 287. Bishop in the same section uses “evil mind.” 

“It is a sacred principle of criminal jurisprudence that the intention to commit the 
crime is of the essence of the crime.” Turley, J., in Duncan v. State, 7 Humph. (Tenn.) 
148, 150 (1846). 

“To constitute a criminal act, there must, as a general rule, be a criminal intent.” 
Hoar, J., in Commonwealth v. Presby, 14 Gray (Mass.) 65, 66 (1859). 

2 23 Q. B. D. 168, 185 (1889). “The maxim is recognized as a principle of English 
Law by all authorities, but the real difficulty arises, not as to the universality of its 
application, but as to its meaning. The ‘mens rea’ generally means some actively 
guilty intention. It may, however, be mere negligence, if of a very gross description.” 
CHERRY, OUTLINE oF CRIMINAL Law, 8. 
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rea as “‘knowledge or neglect of available means of knowledge that 
one’s act is, or may be, in contravention of the law of England.” 
“Will,” as used by Hale and Blackstone, was probably a translation 
of the “‘voluntas’”’ of Bracton and was equivalent to “intention.” ™ 
‘Guilty mind” is objectionable because it suggests moral turpitude. 
‘Criminal intent” is not a satisfactory term to describe the mental 
element involved in every crime, (1) because, under the classification 
into general and special, “intent” has different meanings,” and 
(2) because the mental element in some crimes is negligence, which 
is inconsistent with the idea of “intent.” All these terms have a 
common fault in seeming to imply that the mental state involved . 
in crimes is a constant quantity, whereas, as is well known, it 
varies in different crimes. The malice aforethought of murder is 
different from the animus furandi of larceny, and this differs from 
the negligence required for involuntary manslaughter and the 
intent to burn necessary for arson. Some writers avoid the difficulty 
of giving a definite name to the mental element of crimes by saying 
that a certain state of mind is involved in the definition of every 
crime."* If then the section under discussion had simply said “state 
of mind” instead of “particular state of mind” no question as to 
its scope could possibly be raised — it would clearly cover every 
offense which includes any mental element. The question then is, 
whether the addition of the word “particular” has a narrowing 
effect. The word was used in its ordinary meaning of “pertaining 

3 Stroup, Mens Rea, 20. Another definition is the following: “The mens rea, 
or guilty mind, of which the law speaks, is that mental state in which the actor, vol- 
untarily doing an act, is conscious of the existence of facts, from which it follows as a 
matter of law that the thing done by him is an infraction of a duty or prohibition.” 
G. A. Endlich, “The Doctrine of Mens Rea,” 13 CrrmmnaL LAw Macazine, 831, 834. 

4 “Tt is not, however, a ‘will’ in Austin’s sense of that ward; but is closely akin 
to, and includes, his ‘Intention.’”” Kenny, OUTLINES or Crminat Law, 37. 

16 “The general intent . . . is an intention to do the act done. . . . The specific 
intent is some independent mental element which must accompany the physical act 
in order that the crime in question may be committed.” BEALE, CrmmNna PLEADING 
AND PRACTICE, § 136. 


“Intent [to kill] is defined as a steady resolve and deep-rooted Purpose or design 
formed after carefully considering the consequences.” Clark, J., in State ». Conly, 
130 N. C. 683, 687, 41 S. E. 534 (1902). 

16 ‘The full definition of every crime contains expressly or by implication a proposi- 
tion as to a state of mind.” Stephen, J., in Reg. v. Tolson, 23 Q. B. D. 168, 187 (1889). 
“The state of mind which accompanies an act is often of legal consequence as forming 


an ingredient necessary for the attachment of certain consequences.” 1 WiIGMORE, 
EvIENCcE, § 242. 
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to a single thing,” the idea being to limit the inquiry to the mental 
element involved in the crime charged and no other. This is no 
unusual use of the word in this connection. Russell discusses the 
“particular mental elements necessary to constitute particular 
crimes,” !’ and Kenny states that “every crime involves (1) a particu- 
lar physical condition, . . . and (2) a particular mental condition 
causing this physical condition.” 1* The phrase “the particular 
state of mind which must accompany such act or omission in order 
to constitute the crime charged”’ as used in the proposed section was 
meant to cover the mental element, whatever it may be and what- 
ever it may be called, of the crime charged; and the foregoing 
discussion would seem to establish that this result was accomplished 
without in any way straining the accepted meaning of the words 
employed. 

As examples of offenses in which no specific intent is necessary, 
and which according to his view are consequently not covered by 
the section, the editor mentions purchasing lottery tickets, dis- 
pensing liquor to minors, frequenting gambling dens and brothels, 
and statutory rape. He states that under the statute one who has 
a mania for committing these acts “would be unable to plead 
insanity and would apparently be sent to prison instead of, to an 
insane asylum.” So far as the writer knows, there is no reported 
case in which insanity has been set up as a defense to a charge of 
having committed any of these offenses. Even if some such cases 
have been overlooked, they are so few that the question whether 
they are covered by the proposed section is not of great practical 
importance. However, the question is of sufficient interest to 
deserve a serious discussion. Since the statute, as shown above, 
covers every offense, common law and statutory, which includes a 
mental element, the question whether it covers the offenses men- 
tioned depends on whether any state of mind is included in their 
definition. 

There are twe classes of statutory prohibition which do not 
involve a specific intent. They are (1) those which require so- 
called general intent, as distinguished from specific intent, and 
(2) those in which the state of the mind of the doer is altogether 
immaterial. In a leading English case the latter group is divided 





17 ; RUSSELL, CRIMES, 7 ed., 102. 
18 KENNY, OUTLINES OF CRIMINAL Law, 37. 
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into three classes: (1) “Acts which are not criminal in any real 
sense, but which in the public interest are prohibited under a 
penalty,” such as the innocent sale of adulterated food; (2) “public 
nuisances’’; (3) “cases in which, although the proceeding is criminal 
in form, it is really only a summary mode of enforcing a civil 
right.” 1° The first class corresponds to what are generally called 
police regulations.” 

Various reasons are given why no wrongful state of mind need 
be shown in such cases. Some of these reasons are: (1) that it 
would be difficult to secure convictions otherwise; (2) that the 
purpose of such prohibitions is simply to protect the public from 
the doing of certain acts;” (3) that the legislature in enacting the 
statute has done away with the necessity for showing any state of 
mind on the part of the doer of the prohibited act.¥ The last of 


19 Wright, J., in Sherras ». De Rutzen, [1895] 1 Q. B. 918, 922. 

20 In State v. Rippeth, 71 Ohio St. 85, 87, 72 N. E. 298 (1904), a statute made it 
an offense to sell oleomargarine with coloring matter in it. Regarding this statute the 
court said: “This is a police regulation imposing a penalty irrespective of criminal 
intent.” 

“In statutory offenses created in the exercise of the police power, unless a wrong- 
ful intent or guilty knowledge, commonly designated by the use of the words ‘ willfully’ 
or ‘maliciously,’ is made an essential element of the prohibited act, the violator may 
be convicted and punished, even if he has no design to disobey the law. . . . It is 
because of this familiar doctrine, inherent in the construction of statutes, which pro- 
hibit under a penalty acts and conduct which otherwise are not generally deemed un- 
moral or criminal, that convictions for the sale of liquor, where the seller had no 
just ground to believe it was intoxicating, or of imitation butter by the defendant’s 
agent without a descriptive wrapper, which, though furnished, he failed from mere 
carelessness to use, or an inadvertent sale by the defendant’s servant of milk not of 
standard quality, and the admission of a minor to a pool room where the defendant 
neither knew nor had any reason to believe that he was under age, have been sus- 
tained.” Commonwealth v. N. Y. Cen. & H. R. R. Co., 202 Mass. 394, 396, 88 N. E. 
764 (1909). 

21 “Laws forbidding the sale of intoxicating liquor and impure foods would be of 
little use, if convictions for their violations were to depend on showing guilty knowl- 
edge.” People v. Hatinger, 174 Mich. 333, 335, 140 N. W. 648 (1913). A similar 
statement occurs in Jn re Carlson’s License, 127 Pa. St. 330, 332, 18 Atl. 8 (1889). 

2 “The history of the milk legislation in this Commonwealth shows conclusively 
the determination of the lawmaking power to protect the community from adul- 
terated or impure milk. The ultimate purpose is to have pure milk and to impose 
upon milk dealers the duty of seeing that the milk be such.” Commonwealth ». 
Graustein, 209 Mass. 38, 42, 95 N. E. 97 (1911). 

To the same effect see People v. D’Antonio, 134 N. Y. Supp. 657, 661 (1912). 

% Lord Russell of Killowen said of a statute prohibiting the sale of adulterated 
milk: “This is one of the class of cases in which the Legislature has, in effect, deter- 
mined that mens rea is not necessary to constitute the offence.” Parker v. Alder, 
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these is the view usually taken. It must be carefully noted, how- 
ever, that such legislative intent is rarely expressed in the statute. 
This fact was clearly pointed out by Wills, J., in Regina v. Tolson,™ 
who said that the construction of the statute depends upon the 
nature and extent of the penalty attached, the subject matter of 
the enactment and the various circumstances which may make the 
one construction or the other reasonable or unreasonable. These 
are the tests usually employed in determining whether a mental 
element is involved in a statutory prohibition. If the penalty 
imposed is simply a fine and if the statute merely regulates for the 
public interest activities that apart from the statute are lawful 
and proper, then the penalty follows from the mere doing of the 
prohibited act * without regard to the state of mind of the doer. 
The truth is that the statutory prohibitions under consideration, 


where the penalty is a fine, more nearly resemble torts than they 
do crimes. 


“The mere fact of a fine no more shows that an indictment is a 
criminal proceeding than the ancient fine in trespass. The proceeding 
is substantially of a civil and not a criminal character, the distinction 
taken in the most ancient and approved authorities being, not whether 
the Crown is a party . . . but whether the real end or object of the pro- 
ceeding is punishment or reparation.” * 

Where acts prohibited in the public interest are done, it may be well 
said that the fine imposed is less for the purpose of punishment than 
for reparation to the public for the harm done. 

In deciding then whether insanity would be a defense, according 
to the provisions of the proposed section, to a prosecution for the 
statutory offenses mentioned by the editor, it is necessary to deter- 





[1899] 1 Q. B. 20, 25 (1898). See also People v. Roby, 52 Mich. 577, 579, 18 N. W. 
365 (1884). 

*4 23 Q. B. D. 168, 174. 

% “As regards the subject matter, it is generally’ where acts which in themselves 
are not morally wrong are forbidden, that the statute is interpreted so as to render 
an act which is done without any unlawful intention punishable. As regards the 
nature of the penalty, the question depends upon whether a fine only is imposed as 
a punishment, or whether an offender may also be liable to imprisonment. In the 
former case the statute is more likely to be interpreted strictly than in the latter.” 
CHERRY, OUTLINE oF Criminal Law, 11. 

“Most of the cases where ignorance or innocence of intention is no defense are 
cases punishable by fines.” go Hatspury, LAws or ENGLAND, 237, note e. 

% Note to Reg. v. Paget, 3 F. & F. 29, 30 (1862). 
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mine in each case, by applying the usual tests, whether a mental 
element is involved. | 

One of the statutory prohibitions mentioned by the editor is 
selling liquor to minors. The penalties imposed in the different 
states for violation of such a statute vary greatly. In Massachu- 
' setts it is provided that the seller “shall forfeit one hundred dollars 
for each offence to be recovered by the parent or guardian of such 
minor in an action of tort.”?” The New York and California 
statutes prescribe a fine or imprisonment;* the Kansas statute, 
fine and imprisonment.” The usual penalty is simply a fine.*® 

According to the principles laid down, no guilty mind need 
accompany the doing of the prohibited act to make the defendant 
liable to the payment of a money penalty. Under a statute requiring 
imprisonment a punishable state of mind should be shown. Some 
few courts require this in all cases.*! If a state of mind, such as 
“knowingly,” is specified in the statute, this of course must be 
proved.” Where either fine or imprisonment may be imposed, the 
circumstances under which the act was done would very probably 
be taken into consideration by the judge in deciding between the 
two penalties, and it is most unlikely that one who violated the 
law while insane would be sent to prison.* It is, of course, true 


that if a statute imposing imprisonment as a penalty has been 





7 Rev. Laws, 1902, 851. 

2% N. Y. Penat Cope, § 484, (3); Cat. Pena Cone, § 397 b. 

29 2 GEN. STAT. 1897, 392, §§ 50, 60. 

% Ara. Crim. Cope, 1907, § 7354; Coro. Rev. Stat. 1908, § 1812; Conn. GEN. 
STAT. 1902, §§ 2696, 2712; DEL. Rev. Cong, 1852 as amended 1893, 414; Ky. Stat. 
(CARROLL) 1915, § 1306; La. Acts, 1906, 154. 

3. Kreamer v. State, 106 Ind. 192, 6 N. E. 341 (1885); People v. Welch, 71 Mich. 
548, 39 N. W. 747 (1888); State »v. Sanford, 15 S. D. 153, 87 N. W. 592 (1901). 

% Loeffler ». D. C., 15 App. D. C. 329 (1899). 

% Though a few courts, notably Massachusetts, have held that a person may be 
convicted of bigamy (Commonwealth v. Mash, 7 Met. 472 (1844)) or adultery (Com- 
monwealth ». Thompson, 11 Allen 23 (1865)) where the second marriage occurred under 
the mistaken belief that a former spouse was dead, this result probably would not 
have been reached if the defense had been insanity. The reasoning of Hoar, J., in 
Commonwealth v. Presby, 14 Gray 65 (1859), would seem to indicate this. The Mash 
and Thompson cases have been very severely criticized [1 Bishop, NEw CRIMINAL 
Law, 8 ed., § 303 a, note] and are opposed by the weight of authority. Apart from this, 
however, they do not present any difficulty in this connection, for under the proposed 
section insanity could be set up as a defense. The court recognizes that a punishable 
state of mind is necessary under the statutes, but holds that this was not negatived 
by the mistake. 
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construed, because of what is conceived to be the legislative intent, 
as not requiring any punishable state of mind, insanity would be 
no defense under the proposed section. The impropriety, if such 
it is deemed, of this result is due, not to any defect in the proposed 
section, but to the holding of the court that imprisonment may 
-be imposed, in any case, upon a person who innocently violated the 
statute. 

When, therefore, it has been determined that a punishable state 
of mind is required by the prohibitory statute, then under the 
section of the proposed bill insanity could be set up as a defense, 
and if by reason thereof the necessary state of mind is negatived 
the defendant should be acquitted. If, on the other hand, no 
state of mind is involved, the defendant would be convicted and 
would be required to pay the fine which the statute imposes. And 
why should not an insane person pay a pecuniary penalty in such 
cases just as he must pay damages for his private torts? The 
language of Wills, J., in Regina v. Tolson is appropriate here: 


“There is nothing that need shock any mind in the payment of a 
small pecuniary penalty by a person who has unwittingly done some- 
thing detrimental to the public interest.” * 


There is practically no difference except that of procedure between 


the prohibiting statutes which provide a fine and those which 
provide for recovery of a penalty in a civil action, and the grounds 
on which an insane person is held liable for his torts would seem to 
apply to both these cases.* 





* The liability of an insane person for torts is well settled. 1 Hate, P.C., 15; 
Hawk. P. C., ch. 1, § 5; Bac. Asr., Idiots and Lunatics, § E; Weaver v. Ward, 
Hobart 134; McIntyre v. Sholty, 121 Ill. 660, 13 N. E. 239 (1887); Cross v. Kent, 
32 Md. 581 (1870); Morain v. Devlin, 132 Mass. 87 (1882); Feld v. Borodofski, 87 Miss. 
727, 40 So. 816 (1905); Jewell v. Colby, 66 N. H. 399, 24 Atl. 902 (1890); Williams ». 
Hays, 143 N. Y. 442, 38 N. E. 449 (1894); Ward v. Conatser, 4 Bax. (Tenn.) 64 (1874); 
Morse v. Crawford, 17 Vt. 499 (1845). 

It has been held that evidence of insanity is admissible in an action of slander in 
order to show the exact amount of the damage done to the reputation of the plaintiff. 
Dickinson v. Barber, 9 Mass. 225 (1812); Yeates v. Reed, 4 Blackf. (Ind.) 463 (1838). 
A recent case in Kentucky holds that insanity may excuse a defendant from liability 
in such case. Irvine v. Gibson, 117 Ky. 306, 77 S. W. 1106 (1904). The court quotes 
from Cootey, TorRTS, 103. 

% 23 Q. B. D. 168, 177 (1889). 

% “Tf an insane person is not held liable for his torts, those interested in his estate, 
as relatives or otherwise, might not have a sufficient motive to so take care of him 
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The reasoning applicable to statutes prohibiting the sale of liquor 
to minors would also apply to those prohibiting the purchase of 
lottery tickets and the frequenting of brothels and gambling houses, 
for all of these are police regulations. Statutory rape, however, 
differs from these, for it is an offense which involves moral turpi- 
tude, and is punished by imprisonment. Consequently a punishable 
state of mind is required.*” Apart from the intent to use force, if 
necessary, the same state of mind is necessary for statutory as 
for common-law rape. Both offenses are covered by the proposed 
section. 

lI. Is irresistible impulse a defense under the proposed section? 
Yes. 

It is a fundamental principle of the criminal law that volition is 
a necessary element of every crime.** Stephen forcibly states this 
principle thus: “No involuntary action, whatever effects it may 
produce, amounts to a crime by the law of England.”** Two 





as to deprive him of opportunities for inflicting injuries upon others. . . . The liability 
of lunatics for their torts tends to secure a more efficient custody and guardianship of 
their persons.” McIntyre v. Sholty, 121 Ill. 660, 664, 13 N. E. 239 (1887). 

87 Some confusion on this point has arisen because a mistaken belief as to the girl’s 
age has been held to be no defense. (People v. Ratz, 115 Cal. 132, 46 Pac. 915 (1896); 
Holton »v. State, 28 Fla. 303, 9 So. 716 (1891); State v. Newton, 44 Iowa 45 (1876); 
State v. Houx, 109 Mo. 654, 19 S. W. 35 (1891).) The reason for this is the fact 
that, notwithstanding the mistaken belief, there was a guilty state of mind. “His 
intent to violate the laws of morality and the good order of society, though with the 
consent of the girl, and though in a case where he supposes he shall escape punishment, 
satisfies the demands of the law and he must take the consequences.” BisHop, STATU- 
TORY CRIMES, § 490. 

“Tt is unlawful per se to carry on such practices with any female not the lawful wife 
of the malfeasor, and we think that the offense here, so far as intent is involved, comes 
within the rule, that a man shall be held responsible for all the consequences of his 
wrongdoing. By having illicit intercourse with any female he violates the law; should 
it turn out that the partner in his crime is within the prohibited age, he will not be 
allowed to excuse himself by asserting ignorance as to her age.” Holton ». State, 
28 Fla. 303, 308, 9 So. 716 (1891). The same reasoning has been applied to the similar 
case of abduction. (Reg. v. Prince, L. R. 2 C. C. 154 (1875); Brown ». State, 7 Pen. 
(Del.) 159, 74 Atl. 836 (1909).) The proposition is well stated in an early Iowa case: 
“Tf defendant enticed the female away for the purpose of defilement or prostitution, 
there existed a criminal or wrongful intent, even though she was over the age of fif- 
teen.” State v. Ruhl, 8 Iowa 447, 450 (1859). 

38 “ Where it [volition] is absent, an immunity from criminal punishment will conse- 
quently arise.” Kenny, OUTLINES OF CRIMINAL Law, 4o. “It is felt to be impolitic 
and unjust to make a man answerable for harm, unless he might have chosen other- 
wise.” Hotmes, Common Law, 54. 

39 2 HISTORY OF THE CRIMINAL LAW, 100. 
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different reasons for this well-accepted proposition are found in the 
books. The first is that without volition there is no act.“ The 
second is that volition is a mental element that must accompany 
an act in order to constitute a crime.” It is sometimes said that 





40 “External acts are such motions of the body as are consequent upon determinations 
of the will.” 2 AUSTIN, JURISPRUDENCE, 28. 

“That is a man’s act which he wills to do, exercising a choice between acting and 
forbearing, and the strongest moral compulsion still leaves freedom of such choice.” 
Crerk & LinDsELL, Torts, 2 ed., 7. 

“An act is the result of an exercise of the will.” Gray, J., in Duncan v. Landis, 
106 Fed. 839, 848 (1901). 

“For all legal purposes an act presupposes a human being. It assumes that he is 
practically free to do such act or leave it undone. It implies that he desires a particular 
end, and that for the purpose of attaining that end he makes certain muscular move- 
ments. These motions thus willed, and their immediate and direct consequences 
are called, without any minute analysis, an act.” HEARN, LEGAL DUTIES AND RIGHTS, 


“Jurisprudence is concerned only with outward acts. An ‘Act’ may therefore be 
defined, for the purposes of the science, as a ‘determination of will, producing an 
effect in the sensible world.’ ”” HoLLAND, JURISPRUDENCE, 9 ed., 100. 

“An act is always a voluntary muscular contraction, and nothing else.”” Hotes, 
Common Law, o1. 

“An act is the bodily movement which follows immediately upon a volition.” 
Marxksy, ELEMENTS oF Law, 6 ed., § 215. 

“The movements of a man’s limbs when he gesticulates in a troubled dream, or 
walks in his sleep, are manifest but not voluntary. Perhaps these last are not properly 
to be called acts at all; in any case they are not on the footing of normal acts.” Pot- 
Lock, Frrst Book OF JURISPRUDENCE, 137. 

“Acts are exertions of the will manifested in the external world.” Pounp, Reap- 
INGS ON THE HIsTORY AND SYSTEM OF THE CoMMON LAW, 453. 

“An act is an event subject to the control of the will.” SALMOND, JURISPRUDENCE, 
4 ed., 324. 

“Suppose B takes A’s hand and with it strikes C, this is clearly not A’s act. Suppose 
B strikes A below the knee, as a result of which A’s leg flies up and strikes C. This is 
not A’s act. Suppose A is suffering from locomotor ataxia, and as a symptom of the 
disease his foot flies out and strikes C. This again is not A’s act. Suppose A, while 
tossing in the delirium of typhoid fever, flings his arm against C. I do not think any 
judge would have difficulty in saying that this was not A’s act and that he was, there- 
fore, not guilty of a crime. Now, suppose A’s hand strikes C because of an uncontrol- 
lable impulse, the symptom of mental disease. No distinction can be drawn between 
these cases, and yet many courts would not allow A a defense in the last case. Others 
would allow the defense without a consideration of the legal principle involved. When, 
therefore, it can be shown that the defendant’s physical movement which caused the 
injury in question was due to an uncontrollable impulse he should not be convicted, 
which conclusion is based upon the most fundamental principle of criminal juris- 
prudence.” From my paper on Tests of Criminal Responsibility of the Insane, 1 
J. Crm. LAw ANp CRIMINOLOGY, 394, 400. 

41 “Tn order that an act may by the law of England be criminal . . . it must be 
voluntary.” 2 SrEPHEN, HisToRY OF THE CRIMINAL LAW, 97. 
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volition is an element of criminal intent.” Under both these views 
a lack of volition due to mental disease is a defense to a charge of 
crime. 

Whenever an impulse is irresistible, there is ex vi termini a clear 
lack of volition, or, as stated by the editor, “the power of choice 
is negatived by the mental disorder.” It follows, then, that the 
proposed section covers the case of irresistible impulse. So cer- 
tainly is this so, that there seems no basis for the following state- 
ment of the editor in explanation of his contention to the contrary: 
“Tf this is not a true analysis of the meaning of the statute, the fact 
that it is a reasonably possible analysis makes the proposal unsatis- 
factory as model legislation.” 

It may possibly be argued at this point that, although an analysis 
of the section shows that it clearly includes irresistible impulse, 
this fact is not so obvious and apparent as to prevent some courts 
from overlooking it. To answer such an argument it is necessary 
to investigate the reason why courts refused to accept irresistible 
impulse as a defense when it was first offered, and why some of them 
continue to do so. It is difficult to see, from an abstract consideration 
of the question, why courts should have refused to recognize irre- 
sistible impulse as a defense, when it so clearly negatives a necessary 


element of crime, and when they without hesitation recognized 
other manifestations of lack of volition.“ A study of the cases, 





# “Will is as necessary an element of intent as are reason and judgment.”” Simmons, 
C. J., in Flanagan ». State, 103 Ga. 619, 626, 30 S. E. 550 (1898). 

“This distinct element in criminal Intent consists not alone in the voluntary move- 
ment of the muscles (i.e. in action), nor yet in a knowledge of the nature of an act, but 
in a combination of the two, — the specific will to act, i.e. the volition exercised with 
conscious reference to whatever knowledge the actor has on the subject of the act.” 
Wicmore, EviwEnce, § 242. 

# See Anonymous Case, Lib. Assis. 287, pl. 17 (1369). 

“Tf there be an actual forcing of a man, as if A by force take the arm of B and 
the weapon in his hand, and therewith stabs C, whereof he dies, this is murder in A, 
but B is not guilty.” 1 Hate, P. C., 434. 

“If a Man’s Arm be drawn by Compulsion, and the Weapon in his Hand kills 
another, it shall not be felony.” Pollard, Serjeant, in Reniger v. Fogossa, 1 Plowd. 1, 
19 (1550). 

“Tf A takes the hand of B, and with it strikes C, A is the trespasser and not B.” 
Gibbons ». Pepper, 1 Ld. Raym. (1695) 38, 30. 

“A man may throw himself into a river under such circumstances as render it not 
a voluntary act; by reason of force, applied either to the body or the mind.” Erskine, 
J., to jury in Reg. v. Pitts, C. & M. 285 (1842). 

“‘T do not know indeed that it has ever been suggested that a person who in his sleep 
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however, discloses the reasons for such refusal. The most important 
of these were: 1. It was not believed that the impulse was really 
irresistible.“ 2. Impulse, the result of mental disease, was confused 
with an ordinary outbreak of passion. It was thought that the 
difficulties of proof were so great that to permit such a defense 
would be opening the door to impulses not really irresistible.” 





set fire to a house or caused the death of another would be guilty of arson or murder.” 
2 STEPHEN, History oF CrmMINAL Law, 100. 

“ “But if an influence be so powerful as to be termed irresistible, so much the more 
reason is there why we should not withdraw any of the safeguards tending to counter- 
act it. There are three powerful restraints existing, all tending to the assistance of 
the person who is suffering under such an influence — the restraint of religion, the re- 
straint of conscience, and the restraint of law. But if the influence itself be held a legal 
excuse, rendering the crime dispunishable, you at once withdraw a most powerful re- 
straint — that forbidding and punishing its perpetration.” Bramwell, B., in Reg. ». 
Haynes, 1 F. & F. 666, 667 (1859). 

“Tt is true that learned speculators, in their writings, have laid it down that men, 
with a consciousness that they were doing wrong, were irresistibly impelled to commit 
some unlawful act. But who enabled them to dive into the human heart, and see the 
real motive that prompted the commission of such deeds?” Rolfe, B., in Reg. v. Stokes, 
3 C. & K. 185, 188 (1848). 

“For myself I cannot see how a person who rationally comprehends the nature and 
quality of an act, and knows that it is wrong and criminal, can act through irresistible 
innocent impulse.” Brannon, J., in State v. Harrison, 36 W. Va. 729, 751, 15 S. E. 
982 (1892). ‘ 

“But, if, from the observation and concurrent testimony of medical men who make 
the study of insanity a specialty, it shall be definitely established to be true, that there 
is an unsound condition of the mind, — that is, a diseased condition of the mind, in 
which, though a person abstractly knows that a given act is wrong, he is yet, by an 
insane impulse, that is, an impulse proceeding from a diseased intellect, irresistibly 
driven to commit it, — the law must modify its ancient doctrines and recognize the 
truth, and give to this condition, when it is satisfactorily shown to exist, its exculpa- 
tory effect.” Dillon, Ch. J., in State v. Felter, 25 Iowa 67, 83. 

To the same effect see Spencer v. State, 69 Md. 28, 40, 13 Atl. 809 (1888); Cunning- 
ham 2. State, 56 Miss. 270, 279 (1879); People v. Waltz, 50 How. Pr. (N. Y.) 204, 214 
(1874). 

“ “Tf this were not the law, every thief, to establish his irresponsibility, could assert 
an irresistible impulse to steal, which he had not mental or moral force sufficient to 
resist, though knowing the wrongful nature of the act; and in every homicide it would 
only be necessary, in order to escape punishment, to assert that anger or hatred or 
revenge or an overwhelming desire to redress an injury, or a belief that the killing is 
for some private or public good, has produced an irresistible impulse to do a known 
illegal and wrongful act. So that really there could never be a conviction if the guilty 
party should assert and maintain an irresistible impulse, produced by some pressure 
which he could not resist, as a reason for committing a crime. To restrain such 
impulses is the legal and moral duty of all men, and the protection of society 
demands that he who yields to them must take the consequences of his acts.” Davis, 
J.,in People ». Coleman, 1 N. Y. Crim. R. 1, 3 (1881). 
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3. It was believed that recognition of this defense would be 
dangerous to society.“ 4. At the time irresistible impulse was 
first offered as a defense, the law relative to insanity had become 
crystallized by prescribing certain mental symptoms as tests of 
irresponsibility, so that the new symptom, not being included in 
the tests, was not allowed.‘ 

Today the fact that an insane impulse may be truly irresistible 
is so well established,** that no court could gainsay it nor refuse 
to recognize a distinction between such an impulse and an ordinary 
outburst of passion. Likewise medical diagnosis of mental disease 
is so much more accurate and precise that the difficulties of proof 
are much lessened. Further, the adoption of the proposed statute 
would do away with all the symptomic tests for determining the 
criminal responsibility of the insane, so that the courts would be 
free to apply the ordinary principles of law to the situation. It is 
submitted that, in the situation just described, it is almost incon- 


“Tt seems to us, however, that in the view suggested the difficulty would be great, 
if not insuperable, of establishing by satisfactory proof whether an impulse was or 
was not ‘uncontrollable.’ ” Wallace, J., in State v. Bundy, 24 S. C. 439, 445 (1885). 

4 “Tndeed, it would seem dangerous to society to say that a man who knows what 
is right and wrong may nevertheless, for any reason, do what he knows to be wrong 
without any legal responsibility therefor. The law will hardly recognize the theory 
that any uncontrollable impulse may so take possession of a man’s faculties and powers 
as to compel him to do what he knows to be wrong and a crime, and thereby relieve 
him from all criminal responsibility.” Valentine, J., in State v. Nixon, 32 Kan. 205, 
212, 4 Pac. 159 (1884). 

“Tt will be a sad day for this state, when uncontrollable impulse shall dictate ‘a 
rule of action’ to our courts.” Sherwood, J., in State v. Pagels, 92 Mo. 300, 317, 4S. W. 
931 (1887). 

“If juries were to allow it as a general motive, operating in cases of this character, 
its recognition would destroy social order, as well as personal safety.” Henderson, J.. 
in Boswell v. State, 63 Ala. 307, 321 (1879). 

47 “The medical man called for the defense defined homicidal mania to be a pro- 
pensity to kill, and described moral insanity as a state of mind, under which a man, 
perfectly aware that it was wrong to do so, killed another under an uncontrollable 
impulse. This would appear to be a most dangerous doctrine, and fatal to the interests 
of society and security of life. The question is, whether such a theory is in accordance 
with law? The rule, as laid down by the Judges, is quite inconsistent with such a view; 
for it was that a man was responsible for his actions if he knew the difference between 
right and wrong.” Wightman, J., in Reg. v. Burton, 3 F. & F. 772, 780 (1863). 

48 “An impulse is an action committed consciously, but without motive or fore- 
thought, and sometimes directly opposed by the will power of the individual.” L. C. 
BRUCE, STUDIES IN CLINICAL PSYCHIATRY, 27. 

Krafft-Ebing states that impulsive movements may be due to irritation of the psy- 
chomotor centers. TExT Book or INSANITY, 321. 
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ceivable that any court of last resort in this country would refuse 
to allow as a defense a clearly established case of insane impulse. 

III. The report of the committee, that drafted the bill under 
discussion, contained the following statement relative to the scope 
of section one: 


“Under our present law on the subject of insanity the question is 
whether the defendant by reason of his mental disease shall be held not 
responsible to the law for the injury he has done. There is another ques- 
tion which is almost equally important, and that is, whether a mental 
disease, although not of sufficient degree to relieve entirely from responsi- 
bility, may not be held to lessen the degree of the crime. For instance, 
may not a person charged with murder escape conviction for that offense 
because by reason of his mental disease he did not have the malice afore- 
thought, but be found to have enough mens rea to be guilty of manslaugh- 
ter? This doctrine of partial responsibility has been adopted by some 
continental countries and has earnest advocates here. The Supreme 
Court of Utah in a decision rendered last year applied this doctrine. If 
the proposal of the committee be accepted, partial responsibility follows 
as a logical conclusion.” 


The editor states that this will be “holding lunatics for part of their 
crimes,’ and objects to the suggestion on the grounds: 1. “It 
would lead to the result that the law would establish a barometric 
scale of states of responsibility divided into as many grades as 
there are degrees of insanity.” 2. “To admit such partial responsi- 
bility is to make concessions to a science of the past where partial 
insanity was recognized.” 3. “When conflicting evidence of 
alienists is introduced there will be danger of a compromise by the 
jury and either a prisoner who is responsible will receive too light 
a punishment or one who ought to escape altogether will be con- 
demned.” The suggestion of the committee does not involve 
holding a lunatic for part of his crime, as stated by the editor, but 
for the exact crime committed by him where he has been charged 
with a severer crime than he committed. Under the present 
practice a defendant charged with first-degree murder, who sets up 
insanity as a defense, must be either convicted of the crime charged 
or entirely acquitted, although the evidence shows that the crime 
actually committed was murder in the second degree or man- 
slaughter. The first section of the proposed bill would remedy this 
illogical situation, and under it a defendant charged with murder 
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in the first degree, whose mental condition was such that all the 
elements of first-degree murder were present except, for instance, 
premeditation, when this is required, would be convicted of murder 
in the second degree, the crime he actually committed. 

The idea that a derangement of the defendant’s mental processes 
may be material in determining whether he shall be convicted of a 
lesser crime than that charged is not a new one in the law. It 
is constantly being applied when the defense is intoxication.” 
The proposition has been well stated by the Supreme Court of 
Connecticut: 

“Intoxication is admissible in such cases [prosecutions for first-degree 
murder] not as an excuse for crime, not in mitigation of punishment, but 
as tending to show that the less and not the greater offense was in fact 
committed.” *° 


Is there any logical or practical reason why this doctrine is not as 
applicable to the defense of insanity as to that of intoxication? 
Mr. Justice Gray of the United States Supreme Court stated the 
doctrine broadly enough to cover insanity as well as intoxication: 


“When a statute establishing different degrees of murder requires 
deliberate premeditation in order to constitute murder in the first 
degree, the question whether the accused is in such a condition of mind, 
by reason of drunkenness or otherwise,” as to be capable of deliberate 
premeditation, necessarily becomes a material subject of considera- 
tion by the jury.” ® 
This doctrine is also applied in cases where a person kills another at 
a time when his mental processes have been temporarily affected 





49 Jenkins v. State, 58 Fla. 62, 50 So. 582 (1909); Aszman ». State, 123 Ind. 347, 
24 N. E. 123 (1889); State v. Sparegrove, 134 Iowa 599, 112 N. W. 83 (1907) ; Terhune 
v. Commonwealth, 144 Ky. 370, 138 S. W. 274 (1911); Cline v. State, 43 Ohio St. 332, 
1 N. E. 22 (1885); Keenan ». Commonwealth, 44 Pa. 55 (1862); People v. Peterson, 
166 Mich. 10, 131 N. W. 153 (1911). 

“Whenever the actual existence of any particular purpose, motive, or intent is a 
necessary element to constitute a particular species or degree of crime, the jury may 
take into consideration the fact that the accused was intoxicated at the time, in de- 
termining the purpose, motive, or intent with which he committed the act.” Cook, 
Crm. Cope oF N. Y., 1220. Several courts employ the familiar insanity test — in- 
ability to distinguish between right and wrong — as a guide in determining whether a 
necessary intent is negatived by intoxication. Ryan v. U. S., 26 App. D.C. 74 (1905); 
State v. Ford, 16 S. D. 228, 92 N. W. 18 (1902). 

© Carpenter, J., in State v. Johnson, 40 Conn. 136, 143 (1873). 

51 The italics are the present writer’s. 

§ Hopt v. People, 104 U. S. 631, 634 (1881). 
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by provocation of certain kinds. In such cases his state of mind, 
though not amounting to a complete defense, reduces the degree of 
the offense from murder to manslaughter.* The difficulty has been 
that the courts in dealing with the defense of insanity have been 
concerned to such a degree in describing psychological phenomena, 
that they inhibited themselves from seeing the application of 
general principles of law to the problem before them. 

A recent case in Utah * adopted the doctrine of partial responsi- 
bility contended for here. In this case the defendant was indicted 
for first-degree murder under a statute requiring that the killing 
be premeditated. The medical evidence was conflicting, but tended 
to indicate that the defendant was somewhat unsound mentally, 
with some symptoms of epilepsy. The defendant was convicted 
of murder in the first degree. The Supreme Court reversed the 
conviction on the ground inter alia that the jury should have 
been instructed that the mental condition of the defendant might 
negative the required deliberation. Regarding this point the court 
said: 

“While the jury found that his condition in that respect was not 
such as to affect his mental capacity to relieve him from responsibility, 
yet it may have been such as to affect his mental capacity to coolly de- 
liberate and premeditate on his acts. The jury, therefore, as hereinafter 
suggested, should have been instructed to consider all of the foregoing 





8% “But if the act of killing, though intentional, be committed under the influence 
of passion or in heat of blood, produced by an adequate or reasonable provocation, and 
before a reasonable time has elapsed for the blood to cool and reason to resume its 
habitual control, and is the result of the temporary excitement, by which the control 
of the reason was disturbed, rather than of any wickedness of heart or cruelty or 
recklessness of disposition; then the law, out of indulgence to the frailty of human 
nature, or rather, in recognition of the laws upon which human nature is constituted, 
very properly regards the offense as of a less heinous character than murder, and 
gives it the designation of manslaughter.” Christiancy, J., in Maher v. People, 
10 Mich. 212, 219 (1862). To the same effect are the following: Collins v. State, 
to2 Ark. 180, 143 S. W. 1075 (1912); State v. Creste, 27 Del. 118, 86 Atl. 214 
(1913); State ». Hoyt, 13 Minn. 132 (1868); State v. Grugin, 147 Mo. 39, 47 S. 
W. 1058 (1898); State v. Kennedy, 169 N. C. 288, 84 S. E. 515 (1915); Common- 
wealth v. Colandro, 231 Pa. St. 343, 80 Atl. 571 (1911); Mitchell v. State, 179 S. W. 
116 (Tex. 1915). 

% State v. Anselmo, 46 Utah 137, 148 Pac. 1071 (1915). An early Illinois case’ is 
to the same effect. Fisher v. People, 23 Ill. 283 (1860). In the following cases the 
doctrine is repudiated: Commonwealth v. Wireback, 190 Pa. St. 138, 42 Atl. 542 
(1899); Commonwealth v. Cooper, 219 Mass. 1, 106 N. E. 545 (1914); Witty ». State, 
75 Tex. Crim. R. 440, 171 S. W. 229 (1914). 
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evidence in determining appellant’s mental capacity to deliberate and 
premeditate the homicide. While one’s mental condition may not 
excuse his act, it may nevertheless affect the degree of guilt.” 


The English Court of Criminal Appeal has gone so far as to hold 
that an unsound mental condition, which is insufficient to relieve 
from responsibility, may be ground for reducing the penalty. 

The editor states that the proposition now being contended for, 
which is generally called partial responsibility, involves the theory 
of partial insanity. If he is using ‘“‘partial insanity” to describe 
the condition of one who is not entirely deprived of reason and 
understanding, then undoubtedly his statement is correct. This 
is a condition which the science of today, as well as that of the past, 
recognizes, for it is that of most persons mentally diseased. Ii, 
however, he is using the term “partial insanity,” as it is often used, 
to describe a condition such as that set forth by the judges in 
McNaughton’s Case, viz., that of a person insane in one particular 
and sane as to all others, a condition which probably never existed 
in fact, then “partial responsibility” as used in this connection 
in no way involves “partial insanity.” 

The editor suggested that the adoption of the doctrine of partial 
responsibility would lead to compromise verdicts when the evidence 
is conflicting. It is submitted that this result is not nearly so likely 
to happen as is the acquittal, under the present rules, of a defendant 
who is shown to have lacked some of the mental element necessary 
for the full crime charged. TIllogical verdicts are more likely to 
result from illogical than from logical rules. 

IV. and V. The fourth and fifth objections of the editor raise 
the question as to the scope of the proposed section in comparison 
with the present law on the subject. 

In attempting to answer this question, it is first necessary to 





5 Appeal of Holder, 7 Crim. App. R. 59 (1911); Appeal of McQueen, 8 Crim. App. 
R. 89 (1912). 

56 “The law, as I shall have again more fully to point out, will remain a dead letter, 
or will be continually ignored by the sympathies of judges, juries, and, I may add, of 
medical witnesses, unless some practical distinction can be arranged which may enable 
the responsible insane to undergo some lower degree of punishment than that inflicted on 
similar delinquents being of sound mind.” Mayo, Mepicat TEestrmmony In LUNACY, 50. 

“Until some middle way is devised by which offenders neither altogether innocent, 
nor altogether guilty, can have their proper meed of conviction, juries in cases of murder 
will continue to find verdicts of not guilty on the false plea of insanity.” BUCKNILL, 
UNSOUNDNESS OF MIND, 117. 
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point out certain fundamental differences between the test of 
irresponsibility prescribed by the proposed section and the tests now 
employed. The latter were framed from the medical standpoint, 
and consist simply of a statement of certain mental symptoms, viz., 
inability to distinguish between right and wrong, irresistible impulse, 
and delusion, the existence of one or more of which is treated by the 
law as a defense. These symptoms represent but a small portion 
of the phenomena of mental disease, and they bear no necessary 
relation to the ordinary legal rules for determining responsibility. 
They are simply obsolete medical theories crystallized into rules 
of law. In contrast to this situation, the test of the proposed 
section is based upon one of the most fundamental principles of 
criminal law, the application of which to the problem of insanity 
the courts simply lost sight of as a result of their dependence upon 
the medical profession for all knowledge of mental disease, and the 
misconceptions entertained by physicians as to the character of 
this disease. The test of the proposed section is limited to no 
particular symptoms and embodies no medical theories. The 
question under the section is whether the symptoms of mental 
disease, whatever they may be, negative the state of mind required 
for the crime charged. The proposed test will remain unaffected 
by divergent views and changing theories regarding the nature 
and character of mental disease. 

The practical method for determining the effect of the enactment 
of this section into law is to compare it with the existing law in 
individual states, and this the writer proposes to do. Such a com- 
parison will, however, be facilitated by first discussing the general 
state of the law regarding ‘‘insane delusion.”” This course is par- 
ticularly indicated since the editor states that insane delusion ‘“‘is 
a species of the genus mistake of fact and excuses on that ground.” 

No feature of the problem of determining the relation between 
criminal responsibility and mental disease has caused more trouble 
than the proper test for insane delusion. From obscurity, so far 
as the law is concerned, this symptom was brought into the lime- 
light by Erskine in Hadfield’s Case *’ and as a result of his oratory 





57 “Delusion, therefore, where there is no frenzy or raving madness, is the true 
character of insanity; and where it cannot be predicated of a man standing for life or 
death for a crime, he ought not, in my opinion, to be acquitted.” Speech of Erskine to 
jury, Hadfield’s Case, 27 How. St. Tr. 1281, 1314 (1800). 
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became for a time the sole test of insanity for the courts.°* In 
McNaughtion’s Case, where the defense was delusion, Tindal, Ch. J., 
instructed the jury: 

“Tf he was not sensible at the time he committed that act, that it was 


in violation of the law of God and of man, undoubtedly he was not re- 
sponsible for that act.” *° 


When, however, the King’s Bench judges, following McNaughton’s 
Case, gave their famous answers to the questions of the Lords, they 
first narrowed their consideration of delusion to those who “suffer 
from partial delusions only and. are not in other respects insane,” 
and they laid-down, without appearing to note any inconsistency, 
two distinct tests relative to such delusions: 1. The victim of 
delusion is responsible “‘if he knew at the time of committing such 
crime that he was acting contrary to law.” 2. “He must be con- 
sidered in the same situation as to responsibility as if the facts 
with respect to which the delusion exists were real.’”’ © This second 
rule here appears for the first time in the law and is the direct result 
of the premise laid down, that apart from the delusion the person 
is perfectly sane. 

The same confusion characterizes the present law on the subject 
of delusions. There are at least five different tests for determining 
when delusion shall be a defense: 1. When the facts of the delusion, 
if true, would be a defense. This is the ordinary test of mistake 
of fact, and is the second rule laid down by the judges in Mc- 
Naughton’s Case. 2. When the delusion destroys ability to dis- 
tinguish between right and wrong.” 3. When irresistible impulse 





58 “To say a man was irresponsible, without positive proof of any act to show that 
he was labouring under some delusion, seemed . . . to be a presumption of knowledge 
which none but the great Creator Himself could possess.” Lord Denman to jury in 
Reg. v. Smith (1849), quoted in W1LLIAMs, UNSOUNDNESS OF MIND, 5. 

‘The test of delusion was thus (by Erskine in Hadfield’s Case) for the first time laid 
down, and though in itself delusive from its want of comprehensiveness, its temporary 
establishment did good service by overthrowing and replacing the unfortunate dogma 
of Hale.” Buckniit, Cerrar Lunacy, 41. 

59 4 Rep. St. Tr. (N. s.) 925. ; _ © Tbhid., 930, 932. 

6 Smith v. State, 55 Ark. 259, 18 S. W. 237 (1891); People v. Hubert, 119 Cal. 216, 
51 Pac. 329 (1897); State v. Merwherter, 46 Iowa 88 (1877); Commonwealth v. Rogers, 
7 Metc. (Mass.) 500 (1844); Thurman ». State, 32 Neb. 224, 49 N. W. 338 (18901); 
State v. Lewis, 20 Nev. 333, 22 Pac. 241 (1889); People v. Taylor, 138 N. Y. 398, 34 
N. E. 275 (1893); Taylor ». Commonwealth, 109 Pa. St. 262 (1885). 

® People v. Willard, 150 Cal. 543, 89 Pac. 124 (1907); Smith ». Commonwealth, 
1 Duv. (Ky.) 224, 230 (1864); Grissom v. State, 62 Miss. 167 (1884). 
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or inability to distinguish between right and wrong results from the 
delusion. 4. When irresistible impulse results from delusion.™ 
5. When the wrong done is the product of the delusion. 

The first test, involving as it does the proposition that a person 
suffering from an insane delusion is capable of the same power of 
reasoning and control as a perfectly sane person, has been many 
times criticized both by medical © and legal writers,®’ the former 
stating that no such person ever existed.*® The doctrine was 
vigorously repudiated in the well-reasoned cases of Parsons v. 
State ® and State v. Jones,” Ladd, J., saying in the latter case: 
“Tt is probable no ingenuous student of the law ever read it for the 
first time without being shocked by its exquisite inhumanity.””™ 
A recent case in Colorado also refuses to follow the doctrine. The 
court says: 


“A simple illustration discloses its vice. Suppose a man labors under 
a delusion that a countryman is involved in a traitorous scheme in the 
capacity of a foreign spy, such delusion so completely possessing his 
mind that it becomes a foremost and constant thought and actually 
renders him insane, and under it he kills the other in his beiief that it 
was an act of civic duty.” ” 





® “Tn such a case [insane delusion] . . . there must exist either one of two con- 
ditions: (1) Such mental defect as to render the defendant unable to distinguish between 
right and wrong in relation to the particular case; or (2) the overmastering of defend- 
ant’s will in consequence of the insane delusion under the influence of which he acts, 
produced by disease of the mind or brain.” Somerville, J., in Parsons v. State, 81 Ala. 
577; 596, 2 So. 854 (1886). 

* Flanagan v. State, 103 Ga. 619, 30 S. E. 550 (1898); Fouts v. State, 4 Greene 
(Ia.) 500, 508 (1854); Commonwealth v. Mosler, 4 Barr (Pa.) 265, 266 (1846). 

% State v. Jones, 50 N. H. 369 (1871); Lewis, A Drarr Cope or Criminat Law, 
246. 

6% Ray, MEDICAL JURISPRUDENCE OF INSANITY, 283; MERCIER, CRIMINAL RE- 
SPONSIBILITY, 174; OPPENHEIMER, CRIMINAL RESPONSIBILITY OF LUNATICS, 216; 
Article by Morton Prince, M.D., 49 J. Am. Mepicat Ass’N 1643, 1645. 

67 “Tf the being or essence, which we term the mind, is unsound on one subject, pro- 
vided that unsoundness is at all times existing upon that subject, it is quite erroneous 
to suppose such a mind really sound on other subjects.” Lord Brougham in Waring 
v. Waring, 6 Moore P. C. 341, 350 (1848). 

See also 2 STEPHEN, History OF CRIMINAL Law, 160-163; Stroup, MENs REA, 78. 

8 “There is not, and there never has been, a person who labours under partial 
delusion only, and is not in other respects insane.” MERCIER, CRIMINAL RESPON- 
SIBILITY, 174. 

® $1 Ala. 577, 2 So. 854 (1886). 

7 so N. H. 369 (1871). m™ P. 387. 

7 Ryan »v. People, 60 Colo. 425, 428, 153 Pac. 756 (1915). 
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The second test is limited to a case where the symptom “de- 
lusion”’ produces the symptom “‘inability to distinguish between 
right and wrong.” As most persons suffering from delusions know 
when they do wrong, this test has a very narrow application. It 
involves the further difficulty of establishing a direct relation 
between the two symptoms. 

Under the fourth test inability to control one’s actions is the 
basis of the defense, and this applies, of course, to one alternative 
of the third test. Such lack of control or volition is also involved 
in the fifth, the premise being that the action is the reflexive result 
of the delusion.“~Since volition is, as has been shown, a mental 
element of every crime, the cases included in the third, fourth, and 
fifth tests are covered by the proposed section. 

The facts of McNaughton’s Case ™ are helpful in comparing the 
various tests for delusion. In this case the defendant had a delusion 
that he was being continually followed by certain persons, who 
spied upon him, pointed at him, and spoke about him. According 
to the medical testimony in that case the act of shooting Sir Robert 
Peel was the direct result of the delusion, the defendant believing 
Sir Robert was one of the persons who were following him. 

It was also testified that ‘‘the delusion deprived the prisoner of 
all restraint over his action,” ™ and that ‘‘a person may labor under 
a morbid delusion, and yet know right from wrong.” There was 
no evidence that the defendant was unable to distinguish between 
right and wrong. 

Under the first test of delusion the defendant should have been 
convicted, since, if he had in fact been followed as he believed, this 
would not justify the killing. The second test would offer no 
defense, as there was no evidence he did not know right from 
wrong. Since the killing was the direct result of the delusion, 
and, as testified, the defendant had no restraint over his actions, 
his case is covered by the third, fourth, and fifth tests and also by 
the proposed section. ' 

In discussing delusion, writers on insanity point out that lack 
of will power is often involved. One of the characteristics of an 
insane delusion is the fact that the will is powerless to dismiss it, 
and this same lack of control may characterize resulting muscular 





73 4 Rep. St. Tr. (w. s.) 847. 
% Tbid., 921. 


4 Tbid., 922. 
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activity.” Another feature of insane delusion is lack of reasoning 
power so far as the delusion is concerned, which persists notwith- 
standing every proof to the contrary, and in spite even of the impos- 
sibility of the thing believed.”” Thus, for instance, if a person is 
suffering from an insane delusion that he is made of glass, no amount 
of proof or demonstration to the contrary will have any effect upon 
' the delusion. If he has a delusion that some one in the room is 
pinching him, he likewise cannot be convinced of the contrary, 
and if he should strike the object of his delusion, such striking 
might be more a reflexive movement than the result of a reasoned 
decision. 

The defect of the legal tests regarding delusion, which have been 
discussed, is that they fail to include all the other symptoms which 
may accompany it. Delusion is a symptom of different varieties 
of mental disease and should be considered in connection with the 
general symptomatology. Thus, for instance, one suffering from 
acute alcoholic insanity frequently has delusions which may be 
accompanied by frenzy or delirium. In such a case there may be 
unconsciousness or complete lack of control.”* In the persecutory 
stage of paranoia, where the patient has a delusion that persons are 
trying to injure or annoy him, a homicidal impulse frequently 
develops.” McNaughton was such a paranoiac, and, as already 
stated, the medical testimony was to the effect that at the time of 
the shooting he had no self-control. Delirium and frenzy may also 
accompany delusions in advanced stages of paranoia.*° 





7% “Tn a more advanced stage of the disease (paranoia), the delusion, whatever it 
may be, so overpowers the patient that he loses all self-control.” Taytor, MEDICAL 
JURISPRUDENCE, 5 ed., 804. 

7 “Tnsane Delusion is a belief in something that would be incredible to people of 
the same class, age, education, or race, as the person who expresses it; those beliefs 
being persisted in, in spite of proof to the contrary, and resulting from a diseased or 
defective brain action.” CLouston, UNSOUNDNESS OF MIND, 185. 

“But the fact that these ideas become delusions and acquire a power which even 
the senses cannot destroy, can only be explained by an inadequate functioning of 
judgment, dependent on impassioned emotional excitement, clouding of consciousness, 
and weakness of the reasoning power.” KRAEPELIN, CLINICAL PsycHIATRY, 51. To 

the same effect see Krarrt-EBING Text Book or INSANITY, 75. 

78 BERKLEY, MENTAL DISEASE, 117, 268. 

79 DeRcuM, CLINICAL MANUAL OF MENTAL DISEASES, 142; CHURCH-PETERSON, 
NERVOUS AND MENTAL DISEASES, 8 ed., 751; MERCIER, TEXT Book or INSANITY, 
290. 

8° Chas. K. Mills, Paranoia, Proc. AM. MEpICO-PsYCHOLOGICAL Ass’N, May, 1904. 
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Under the test of the, proposed section all the mental symptoms 
which accompany delusion would be considered as well as the 
delusion itself, and if, as a result of these, any necessary mental 
element of the crime charged is lacking there would be a defense. 


(To be continued.) 
Edwin R. Keedy. 


UNIVERSITY OF PENNSYLVANIA LAw SCHOOL. 





HISTORY OF THE CORPORATION 


THE EARLY HISTORY OF THE CORPORATION 
IN ENGLAND 


I 


Cus is a time of deep question about the state.! Theories of 

corporate personality have challenged in decisive fashion 
its proud claim to preéminence.? Its character of uniqueness 
seems hardly to have survived the acid test of skeptical inquiry. 
The groups it has claimed to control seem, often enough, to lead 
a life no less full and splendid than its own. The loyalty they can 
command, the fear they may inspire, are near enough to its own 
to seek comparison with it. Yet dogmas that are none the less 
fundamental because they are hardly old still haunt our specula- 
tions. It is barely a century and a half since Blackstone asserted 
in his emphatic fashion the right of the state to condition and 
control all corporate existence.? Less than three centuries have 
elapsed since a civil war shocked the timid Hobbes‘ into a repeti- 
tion of Richard of Devizes’ anger at the danger of group-persons.° 
We perhaps too little realize that a long history lies behind Black- 
stone’s incisive sentences; nor is the contemptuous phrasing of 
Hobbes an accurate index to the English attitude. For, as Maitland 
has pointed out,’ few countries have enjoyed a richer variety of 
group-life. Yet we have hardly come to ask the fundamental 
questions that richness suggests. A history of English state theory 
has still to be written.’ We have still to work out in detail the 





1 Cf. BARKER, ENGLISH PoLITICAL THOUGHT FROM HERBERT SPENCER TO TO-DAY, 
175 f., and Burns, THe Moratity or NATIONS, passim. 

2 Cf. E. Barker in the PotrticaL QuarTerty for February, 1915; Ficcts, 
CHURCHES IN THE MoperRN STATE, and SALEILLES, DE LA PERSONNALITE 
JURIDIQUE, 41, 356, 364, 463-64, 533, O19. 

3 Comm. 472. 

4 LeviaTHAN, Bk. II, c. 29. For his timidity, cf. Croom Rospertson’s Lrg, 52. 

5 RICHARD OF DEvIzEs’ CHRONICLE, 416. Cf. 1 Stusss, Constir. Hisr., 6 ed., 455. 

6 Cf. Maitland’s Introduction to GreRKE, PoLiTICAL THEORIES OF THE MIDDLE 
AGE, xxxvi. 

7 Though Maitland has indicated the lines on which such a history should be 
written. 3 CoLL. PAPERS, 210-70. 
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lines of their thought as to its juridical nature and of its relation 
to those groups of which they were so dramatically prodigal. 
Englishmen are a practical race, and they had discovered the 
benefits of fellowship long before they speculated upon their nature. 
Orcy of Dorsetshire had built for his brethren a gild-house long 
before the stern hand of the Norman conqueror had begun to 
effect the centralization of law;® and the benefits of meat and 
‘drink in goodly fellowship were not unknown in Anglo-Saxon 
Cambridge.° 
But where men meet to eat and drink and, mayhap, to pray, 
the subtleties involved in corporate existence hardly seem to emerge. 
Communitas, it is true enough, is the key to early English history; 
but it is a dangerous and ambiguous word. “It swallows up,” as 
Maitland has happily remarked,’ “both the corporation and the 
group of codwners.” That, indeed, is intelligible enough; for in 
the nineteenth century a great Lord Chancellor could still be 
puzzled about the nature of corporate ownership." The abstrac- 
tions of early jurisprudence are post-conquestual in origin; and we 
may even doubt whether the early communalism which has so 
much affected the economic speculation of our time is not in fact 
more truly individualist than we care to admit." We dare not base 
our speculations upon the evidence anterior to the time when the 
iron hand of Norman William fashioned a conquered kingdom to 
his own desire. Of corporateness we shall speak with some skep- 
ticism, though we shall recognize that its roots are there. For the 
court rolls from which our main knowledge of internal organization 
is drawn date only from the end of the thirteenth century; the 
‘records of the King’s Court are continuous only after the twelfth. 
Our earlier knowledge is rather of fields and farming methods, of 
taxation and military service, than of judicial or political unification. 
And where there is so dangerous an economy of words, our footsteps 
must needs go slowly. 





8 CopEx Dip. (ed. Kemble), No. DCCCCXLII. 

® + KeMBLE, SAXONS IN ENG., 513. On the Anglo-Saxon gilds generally, see 1 
Gross, GiILD MERCHANT, 174-91. Gneist has warned us against overestimating their 
importance. 1 VERWALT. 139. 

10 TOWNSHIP AND BoroucH, 12. 

1 Cf. Eldon, L. C., in Lloyd v. Loaring, 6 Ves. 773, 776-77 (1802). 

12 Cf. MAITLAND, DoMEspAY Book AND BEYOND, 342 ff. On the other hand Profes- 
sor Vinogradoff stands by the older conception. GROWTH OF THE MANOR, 18 ff., 150. 
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II 


Yet some sort of guesswork we may adventure. If corporateness 
be held in the balance the basis of it may at any rate be discovered. 
The theory of possession — the later turning point in corporate 
history — here helps us but little. It is to men that the land 
belongs. Our Anglo-Saxon village is full of freeholders.!* The men 
who drew up Domesday Book were not very certain whether St. 
Peter owns his church, or the priest who cares for it.4 The church 
will indeed hold land; and we may perhaps see therein a significant 
effort after a natural personification. Yet we shall put our trust 
in the mysticism of a superstitious time rather than the advanced 
ideas of an inquiring jurisprudence.” The land of England, of a 
certainty, is the king’s, for William knew too well the dangers of 
continental feudalism to submit himself to its conflicts of allé- 
giance.’® It is evidence enough that a corporate kingdom is not yet 
attained, for William at least is stout flesh and blood, and what 
he calls his own he uses for his purposes.!” 

Yet a certain attempt at noteworthy unification we deem not 
wanting. England is divided into townships _ we shall exagger- 
ate the automatism of medieval life if we believe that its affairs 
went of themselves. A township court it seems clear that we must 
have.!® That court will pass by-laws,’* and, if need be, enforce 
them.” There was joint liability in taxation,” for the separate 
collection of geld from each individual was a task no administration 
could then have undertaken.” The village will grow and divide 





13 This is of course the whole point of the second essay in MAITLAND, DoMESDAY 
Book AND Beyonp. Cf. especially pp. 318 ff. It is interesting to note the kindred ideas of 
continental historians. Cf. especially 2 FLAcH, LEs ORIGINES DE L’ANCIENNE FRANCE, 
45, and Dargun, “‘Ursprung des Eigenthums,” 5 ZEITSCHRIFT FUR VERGLEICHENDE 
RECHTSWISSENSCHAFT, 55. 

M4 y Pottock & MAITLAND, 2 ed., 498-500. 

% Cf. 3 GrERKE, DEUTSCHE GENOSSENSCHAFTSRECHT, 195. 

16 y Stusss, Constit. Hist., 6 ed., 290. 

17 Cf. 3 MAITLAND, CoLL. Papers, 246. “All lands were his lands, and we must be 
careful not to read a trusteeship for the nation into our medieval documents.” 

18 Cf. VINOGRADOFF, GROWTH OF THE MANOR, 194. 

19 Cf. NORTHUMBERLAND AsSIzE Rott (Surtees Soc., vol. 88), 45. 

20 Cf. MASSINGBERD, CourT ROLLS oF INGOLDMELLS, 44; 1 P. & M., 2 ed., 613. 

2 Cf. Ror. Hunp., I, 6; II, 8, ete. 

2 Hence Maitland’s brilliant but untenable theory of the manor. Domespay 
Book AND BEyonD, 107-28. 
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into parts;* surely the fact of division connotes the recognition 
of significant difference. The village is a police unit, and it will 
sometimes struggle against a forcible extinction.” It is of real 
importance that our great geld-book should write of local duties 
and local privileges in township terms.* The vill that farms its 
own dues has a healthy sense of its own individuality;* and the 
men who could hold and sell their land “‘communiter” we may not 
easily pass by.2” Nor dare we minimize a waste land which, however 
vaguely, is yet the possession of the community.” 

Admittedly this is no proof of formal corporateness; it is doubt- 
ful if your Anglo-Saxon peasant, even if he be lettered monk, would 
have grasped the transition from communa to universitas. But no 
one who looks at this evidence of an action which, whatever it is, 
is yet not individual, can fail to discern a soil which seems to 
promise fairly for the growth of abstract ideas. Land that is 
somebody’s land may soon, and easily, become the land of 
some body. Men who act in union will come rapidly to regard 
themselves as an unit. Local delimitation will make for the 
growth of separatism. The men of Trumpington will somehow 
partake of its character. What that character is they may not 
as yet speculate; but the basis of speculation lies ready to their - 
hand. 

Whatever skepticism we may cherish as to townships, some vague 
sort of corporate character we may not take from hundreds and 

from counties. ‘‘The ‘county,’ ” wrote Maitland,” “is not a mere 
stretch of land . . . it is an organized body of men; it is a com- 
munitas.”” In truth that organized character is little short of an 
amazing thing. Devonshire boasted a common seal at the time of 
the first Edward;*° and comital grants seem to fall no less trip- 
pingly from the pen of needy John Lackland than when boroughs 





*% DomEsDAY BOOK AND BEYOND, 14 ff. For a different view, cf. 2 MAITLAND, 
CoLL. PAPERS, 84-86. 

*% MAITLAND, PLEAS OF GLOUCESTER, Pl. 157. VinoGRADOFF, ENGLISH SOCIETY 
IN THE ELEVENTH CENTURY, 216. - 

% Cf. 1 Domespay Book 181 d (Frome), 275 b (Wyaston). 

% Cf. 1 SELECT PLEAS IN MANorIAL Courts (Selden Soc.), 172 (Brightwaltham). 

77 1 Domespay Book 213 d (Goldington). On tlie self-governing character of 
the medieval township the tenth appendix of Professor Vinogradoff’s ‘‘English Society 
in the Eleventh Century” is an interesting balance to Maitland’s skepticism. 

28 2 Gross, op. cit., 122. 

2 7 P.&M., 2 ed., 534. % Tbid., 535. 
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were the subject of his corrupt donations.*! The county can be 
fined; and it seems like enough that it kept a common purse against 
such misfortune.” It will defend itéelf and hire a champion to 
the purpose.* It has a court which is thoroughly representative 
in character. It seems to make by-laws;* and it is a natural unit 
of parliamentary representation. And if the hundred has failed to 
advance so far, the fine for murdrum denotes an early unification; 
and a clause in the Statute of Winchester shows us that the recog- 
nition of its value remains at least to the close of the early middle 
ages.* The hundred has its court; nor does it evade the financial 
censure so beloved of the Angevin kings.** There is even some 
prospect that a property in land may not have been lacking to it.%” 
So near, in truth, to corporateness are these units of administration 
that within a century and a half its absence gave deep cause for 
reflection to a chief justice of England.* 

Most striking of all we find those vills which have gone beyond 
the stage of villadom and attained burghality. Wherein lay the 
secret of that transition we may not now speculate; nor dare we 
venture a guess as to the time of its beginning.*® For us the impor- 
tant point is rather what was in the minds of those who administered 
the king’s law when they spoke of boroughs. It is unquestionable 
that to the scribes of Domesday Book the borough .is a piece of 
land like shire and manor and hundred; yet in one curious passage 
the writer seems to draw a vivid distinction between the power of 
personality the county may have and that of the town. He will 
allow the shire to speak for itself; but the men in Huntingdon he 
seems to conceive of as in no sense organically one.“ The borough 

3 Rot. CHART. 122, 132. Maitland has noted that as late as 17 Epw. II an attempt 
was made to indict the county. 1 Joc. cit., 535. 

8 Mapox, Hist. or EXCHEQUER (ed. of 1711), 386. 

3 7 P.& M., 2 ed., 537. 4 Tbid., 555, n. 2. 

% Srupps, SELECT CHARTERS (ed. Davis), 467. 

3° y Srusss, Constit. Hist., 6 ed., 430. 

87 MAITLAND, DoMESDAY BOOK AND BEYOND, 355, 0. 2. 

38 See the opinion of Kenyon, C. J., in Russell ». Men of Devon, 2 T. R. 667, 672 
(1788). 

89 All discussion of this problem must now start with Maitland’s famous chapter in 
Domespay Book AND BEYOND, 172-219, as checked by Professor Tait in 12 ENG. 
Hist. Rev. 776. Mr. Ballard has fortified Maitland’s theory, perhaps a little too 
emphatically, in his Domespay Borovucss. 


40 Cf. 1 Domespay Boox 132 @ (Hertford), 3 ¢ (Sandwich). 
41 y DomesDAy Book 208 a. 
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is a piece of land and to it corporateness, before the Conquest at 
least, seems lacking. There are men there, it is true enough; and 
Henry I will grant to the men of English Cambridge that the barges 
shall be nowhere loaded save at their port.” It is in a similar sense 
that his grandson speaks.“ They talk of living men, and the 
borough seems not yet to have attained the abstract character 
implied in corporateness. Yet soon a different language will be 
spoken. When the good burgesses of Okehampton sell their land 
they will pay to lord and reeve, but to the borough as well; and 
the drinking that the friendly men of Whitby demanded implies 
the possession of a common purse.” We can see clearly enough 
how men’s thoughts move toward the idea of the borough as an 
entity. Bristol in 1188 had already an interest distinct from that 
of its citizens; but such nice metaphysical differences puzzled 
the good draftsman of Dublin when he copied the Bristol charter, 
and he hesitated to make the bridge from an intelligible plurality 
of citizens to the difficulty of a singular city.” Bit by bit what 
it was at first natural to attribute to the men of the borough the 
borough itself will come to possess; so that by the reign of King 
John it has become natural for that reckless prodigal to cast about 
his free boroughs and their rights.“* Magna Carta itself personifies 


a city of London to which rights have been annexed.” Loshwithiel 
may allow a stranger to keep its tavern.*° Northampton will 
elect its reeve and coroner;*' Shrewsbury,” Ipswich,® and 
Gloucester * will follow that fascinating example. A town from 
which its citizens may take “common counsel” has a suggestive 
group-quality about it. The city of Worcester paid forty marks 
to the aid Henry II collected in 1177; and when Lion-hearted 





@ MAITLAND, CAMBRIDGE BorouGH CHARTERS, 2. 

# y Recorps or NotrinGHAM (Stevenson), 2. 

“ 1 FRASER, CONTESTED ELECTIONS, 82. 

4 y Wurrsy, Cart. (Surtees Soc., vol. 69), 211. 

“ See BickLEy, LitTLE Rep Book, where the charter is reproduced. 

47 Hist. & Mun. Doc. IRELAND (Rolls Ser.), 2. 

48 See his charter to Lynn in Rot. CHART. 118; to Dunwich in ibid., 159; to Stafford 
in 1 Cat. CHARTER ROLLS 71. 

49 MAGNA CaRTA, C. 9. 

50 Rep. Hist. Mss. Com., 1901, pt. i, 328. 

51 y RECORDS, 25, 31. 

8 Ror. Carr. 46. 5 Ror. CHART. 153. 

% Ror. CHART. 56. % Pree ROLL 23 HEN. II, 67. 
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William grants to his “burgh and burgesses” of Ayr five pennyworth 
of land, the reality of the distinction seems incapable of disproof.* 
What was that communa of the city of Oxford which in 1214 had 
a common purse wherewith it could pay penance for the murder 
of poor scholars? *” 

We must not overstress this communalism, for in truth it is 
ambiguous enough. What we shall recognize is the undoubted 
fact that the draftsman of the twelfth century see here, however 
vaguely, the terms of corporate liability and are striving forward 
to express it. It is an effort made unconsciously and it is an effort 
rarely sustained. The transition from “‘borough”’ to ‘‘ burgesses” 
is too easy for the clerk not to make it with great ease. But the 
materials of change are there. A mercantile center the borough 
is to become with its gilds and fraternities. It will send twelve 
men to the assize and two men to the parliament.** It has a power 
of self-direction which is earlier and more real than that of all other 
communities in England. But in these early days it is an adminis- 
trative area rather than a corporate personality.® It retains much 
of its old rural character. Its heterogeneous tenure reminds it 
that a sense of corporate ownership is not yet at hand. It has 
still to fight its way to independence, and it will find that the road 
thereto lies through the coffers of the king. The time when it will 
become a new type of community dates rather from the age when 
kings will sell somewhat easily their liberties that they may estab- 
lish their sovereignty with the profits so gained. The liber burgus 
in a full and corporate sense is perhaps the offspring of parliamentary 
representation.” What is at this time significant is the fact that © 
the desire for unity and the privileges that give it form come from” 
below. There is no imposition from above. The purchase price 
stands for a common aim. The men of London who took the ** 
county of Middlesex to farm ™ had a fine sense of collective effort. 
The oath they would take within sixty years may derive from foreign 
models;® but it stands for the growth of a spirit which will not find 
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it difficult to take corporate form. That of which the early history 
of the English boroughs will leave a firm impression is the fact 
that not even the pressure of medieval centralization can hinder 
their growth. They will remain the centers of commerce. Their 
fairs, their markets, the protection they can offer to merchants, 
the immunities they have purchased —all these foster in them 
that precious spirit of localism which gives to each borough its 
own unique history. They broke the hard cake of feudal custom. 
They were to cast off the control of their lord. There was in them 
the potentiality of spontaneous development which is the funda- 
mental basis of corporate life. That which they are no royal grant 
nor lordly privilege has made. But what they are to become de- 
pends on the powers of other men. The problem of their future 
is bound up with those powers. 


III 


Yet what is striking is the failure — the borough and the church 
apart — of these groups of men to pass from collectivism to a 
corporate character. The one step which seems to lie most readily 
before them is the one step they do not take. Manors and vills, 
counties and hundreds, these lose bit by bit the fine sense of unified 
separatism which had distinguished them. Soon after the Angevin 
dynasty has established itself we cease to expect such development. 
Individuals become the controlling factors in their history. As 
early as the twelfth century suit of service at the county court has 
become a resented burden.® Its direction passes to the sheriff; 
immunities deprive it of its representative character;* the posses- 
sory assizes made its jurisdiction comparatively unimportant. If 
it remains as an administrative area its control is exercised, at least 
from the time of Richard I,® by the conservators of the peace; 
and when under Edward III that office was established in something 
like its modern form, it proves so successful as gradually to super- 
sede the shire court as the unit of local administration. It remained, 
indeed, an electoral center; but its communal character is entirely 
lost. Even more tragic is hundredal history. They had begun 
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quite early to pass into private hands. Offa of Mercia, so at least 
the Bishop of Salisbury claimed,” had granted to his predecessor 
the hundred of Ramsbury in Wiltshire. Three of the hundreds of 
Worcestershire belonged in the eleventh century to the church of 
the cathedral city.** In 1255 more than half the hundreds of Wilt- 
shire were in private hands; nor is the tale of Devon, some seventy 
years late! less complete.*® Communal control becomes individual 
control. The units of local government cease to be bodies that may 
hope for corporateness and become living men. The hundred 
becomes an object of property, and as such its internal development 
ceases to burden or to influence the history of corporations. 

Of manor and vill the history is a similar one. Seignorial juris- 
diction sweeps them into its sway. The kings are fairly generous 
in their grants; and even if the immunity may conveniently be 
limited by the skill of royalist lawyers, still the great inquiry of 
Edward I shows that immunization has gone far.” But perhaps 
more serious still is the jurisdictional element implicit in the char- 
acter of feudalism. The lord has tenants; he holds a court for 
those tenants.” That right will be exercised so far as royal claims 
will allow. Feudal justice'was a potent weapon in the subjection 
of the free men.” Even if all feudal power be in its origin — as 
post-conquestual theory makes it—a royal power, still the 
significant fact remains that the primary nature of this legal ma- 
chinery is its personal character. The courts are men’s courts. 
The justice in them will be lord’s justice; and however firmly the 
little community may cling to its pathetic antiquarianism it is 
many centuries before royal justice will begin once more to protect 
the force of custom. It is a steady tale of oppression that we read. 
The communities of these villages are feeble enough; and they 
become the easy prey of the king and. his lords. That process of 
conquest and subjection seems steadily to have deprived these 
groups of what pretensions they had before possessed to corporate- 
ness. The land is reorganized on a personal basis. If the free- 
holder retains vague rights of common, a period of inclosures will 
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teach us for just how little that vagueness really stands; and even 
Bracton seems to think of them in terms which suggest a personal 
origin.’ The Statute of Merton is a weapon in the lord’s hand 
of which he will not fail to make good use. That “sufficient pas- 
ture” which he is to leave for the use of freeholders seems on the 
whole a serious invasion of the manorial community.” What is 
the criterion of sufficiency save custom? And who shall sive custom 
the binding force of law? 

These communities, in fact, become but little more than quasi- 
geographical expressions. The power they had once possessed of a 
suggestive self-government passes to the hands of natural persons. 
There is little enough need in such a result to speculate deeply 
about the nature of their personality. The rules of law will fit lord 
and king and freeholder easily enough. The need for their expan- 
sion, in this context at least, loses its force. ‘‘The figure of the 
ideal person vanishes,” says Maitland,” “or rather at times it 
seems to become a mere mass of natural persons.”’ Certainly this is 
true of all medieval groups save those of the borough and the 
church. Their collectivism crumbles into dust at the approach of 


men. ° 
Nor does it appear that the lawyers of this age had very different 


notions. The word communiias is a large and ambiguous one. 
Neither the writers of textbooks nor chronicles use it with any pre- 
cision. The communitas bacheleriae Angliae™ can have been in no 
legal sense a corporation. What Bracton will say of the universitas 
will, indeed, show some continental influence; but at best he is 
troubled and confused by what he has thereof to say.” Exactly 
those things of which we should in this context expect some speech 
— the things which on the continent at least were troubling vastly 
the Italian lawyers — are absent from his survey.”® The relation 
of the corporate body to the crown — the fundamental problem 
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in the theory that was to be evolved — he will not even discuss. 
Surely the cause of such conspicuous absence can but be apparent 
on the surface. If there is lacking a theory of corporations it is 
because that which men later deem a corporation is not to be found. 

The borough, admittedly, is different; but the borough will not, 
at any rate before the fourteenth century, assist us to evolve a 
corporate theory. It will not aid us because the theory which 
governs its relations to the state is one which denies the necessity 
of speculation as to its character. Every borough is some person’s 
borough. Every borough derives its privileges and immunities 
from a grant to be produced at will. Spontaneous it may be their 
growth is; and that spontaneity will preserve their communalism 
for a day more receptive to the approach of theory. But act they 
must not without royal warranty. That which they will obtain is 
a matter of gold and silver. The king drives a hard and fisty 
bargain. The most famous definition of a corporation which the 
new world has given to the old seems best to fit the matter. It is 
with franchises, financial, juristic, economic, that we are concerned. 
We seem to have a scale of values from the vast freedom of London 
to the emulant anxiety of a tiny township. But no immunity can 
be obtained by any process of self-institution. The rights are the 
rights of the lord or of the king, and it is very cleaf that they are 
for sale. And if they are for sale they are revocable, for the will of 
kings is arbitrary, and each burst of temper will beget repurchase. 

Sufficiently late, indeed, this concession theory remains. The 
stout-hearted Tudors recked little of group-corporateness in their 
effort after unity; and the making and unmaking of boroughs was 
a weapen they brought not seldom into use.* Those cities which 
forfeited their charters under the guo warranto of Charles IT illus- 
trated no different theory." The “spoils of towns” with which, 
as North tells us,® Jeffreys returned from his Bloody Assize is a 
significant response to Monrhouth’s appeal against the “Court 
Parasites and Instruments of Tyranny” who had urged the right 
of forfeiture. But it is in the beginnings of our history that we 
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must search for the origin of these ideas. All goes back to the 
king. When Archbishop Thurstan wished his men of Beverley to 
have the privileges of the citizens of York he must have the royal 
permission to that end.“ Henry II’s clerks had quickly some 
questions to ask (also some fines to levy) when the butchers and 
pilgrims of London sought to set up their gilds.® Aylwin of 
Gloucester, who was perhaps somewhat Frenchified by travel, 
was soon brought to see the advantage of an English model when 
the exchequer fined him one hundred pounds for his Gloucester 
experiment; and, six years later, if Thomas from beyond the 
Ouse escaped more lightly, the fine of twenty marks is proof of 
royal control.*’ As late as 1305 the townsmen of Salisbury could 
only escape the burden of an episcopal tallage which had grown 
ruthless by placing themselves on the royal hands.** Even London 
is not sufficiently powerful to withstand the royal anger. The 
part it played in the historic crisis of Henry III’s reign was sufficient 
to entail the temporary abolition of its mayoralty.*® Edward I 
(who treated York in similar fashion) * kept the liberties of the 
city in his hands for twelve years when the mayor sought to restrain 
the justices in eyre from entering it.** When London chafed at the 
exactions of Richard II, he seized the occasion of a chance riot to 


revoke its rigfts * and to remove the Common Pleas to York;* 
and only the compassion of the queen secured their restitution.“ 
Edward I held London liable for the trespass of its officers;® and 
Dunwich suffered in a similar fashion. Nor did the fact of incor- 
poration matter. When the citizens of Wainflete took toll unjustly 
the fact that they had nocharter served in no way to protect them,*” 
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for such towns can sue or be sued as the men of the king.°* Even 
an amorphous body like the “‘ Knights of the bishopric of Durham” 
can lie in the royal mercy.*? The mere enumeration of the towns 
vested in the king is evidence of his substantial power;! and 
when he grants out his powers for money —as the venality of 
Richard I did with unceasing hand 1 — he draws a firm distinction 
between possession and ownership.” 

Corporateness — we do not say the fact of incorporation — is 
clearly here preserved; and it is preserved because it is profitable 
to the crown. Where men act in group-unity you can fine them, if 
the single assumption be made of an action which derives from 
royal kindliness. The king concedes powers: he is real enough. 
And so long as the relation of a borough is for the most part with 
him, a speculation as to the nature of burghality is here as else- 
where unneeded. But with the borough a new day will presently 
dawn. The England of the fourteenth century will begin to untie 
the jealous knot of separatism. It will begin a hundred-years’ 
struggle with France and find a sense of unity in that suffering, 
while the horrors of the Black Death will spell consolidation.’ 
There were new needs to satisfy; and new ideas are required for 
their satisfaction. 


IV 


Let us go back to our churches. Of ecclesiastical communities 
medieval England has in truth a plethora, for our ancestors were 
pious men, willing enough, as the charters bear witness, to buy their 
salvation at the expense of their property. And these communities 
are voluntary in character with a definite purpose behind them; 
it is not difficult to feel that their wills are to serve those purposes. 
Who owns their possessions? That is a more troublesome question. 
Lands from the earliest times are church lands; and the opening 
words of English law ascribe a special sanctity to the property of 
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God and of the church.’ But what is the church that owns them 
and what is the nature of their possession? The early rules of law are 
rather fitted to deal with the problems of natural or of immortal 
men than of a group which raises a metaphysical inquiry.!% It 
is simple enough when the property of the diocese is at the disposal 
of the bishop;!” but fora cellular and separatist England it is 
too simple by far. If the church is owned, it will also own; and 
Bracton has noted the difference between the ownership and the 
right of presentation to its control.’ If the church owns land, 
some speculation there must be about the nature of that church; 
and there are lawyers enough (canonist at that) anxious to weave 
theories that will give the ecclesiastical community the full benefit 
of its powers. Mysticism, of course, we shall have early, for St. 
Paul had given to Christians the picture of an ecclesiastical organ- 
ism, and men like John of Salisbury and the great Cardinal of 
Cusa will push the comparison to the point of nauseation.“° Crude 
as is this anthropomorphic conception, it is not without its influence 
on law. If the body ecclesiastic is to be given substantiality, a 
head must control its action; and the abbatial church will be so 
much the possession of its abbot that Domesday Book can indiffer- 
ently equate him with church and convent." That is perhaps the 
more natural when it is remembered that the monks are legally 
dead and thus no longer the subjects of rights. Certainly as late 
as Edward IV that need of a head for corporate activity will give 
much trouble." But restrictions must be laid on that power since, 
after all, the rights and purposes of founders must be protected. 
Maitland has printed a Register of Writs from the reign of Henry IIT 
which contains the royal writ protecting the convent against the 
forcible alienation of a former abbot — a protection of canonical 
law;™* and the Statute of Marlborough in obviating the limitation 
of personal actions by the death of the wronged abbot in some sort 
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emphasizes conventual rights.“ As the years go by these convents 
will bring their actions in a name which betokens incorporate aggre- 
gation;™ the “dean and chapter of St. Paul’s” is neither dean 
nor chapter. It has a connecting link about it — shall we say a 
seal? "6 — which perhaps we may best term its corporate personality. 
And w'ien Bracton talks of a body that endures forever, even though 
death may thin its ranks, though the language is vague and hesitant 
it is clearly reflective of new ideas.” 

And what is perhaps of fundamental import is the thought to 
which Innocent IV gave decisive expression.“*® Whether he in 
fact perceived the vast significance which lay behind his attribution 
of fictitious personality to communities may perhaps be doubted." 
But the phrase, whatever its author meant it to imply, gave exactly 
the impulse to the current of men’s thoughts for which they had 
long been waiting. For immediately we have the acts of a person, 
the nature of that person may be matter of debate. Inevitably | 
the phrase of a Pope begets discussion.“° What is more important 
is the means it gives us of passing from anthropomorphic terms 
(though retaining the memory of them) to representative action. 
If the group-person is to act, it will prove no small convenience to 
designate those through whom its action may be effective. It is 
difficult to persuade all men that you are right. Yet it seems clear 
enough that in the early church, as at Elvira,” for instance, and 
at Nicza,! unanimity was essential; nor is there any suggestion of 
ought save unanimity at the fifth and sixth cecumenical councils. 
It seems plausible, indéed, to urge that not until .the Council of 
Ferrara did the majority principle obtain its full sway in the 
corporate church.“ But long before this time the concept of 
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representative action had been clearly understood. The Glossators 
had begun, if with hesitation, to call the delict of a majority of 
a church the delict of the church itself. Roffredus in the middle 
of the thirteenth century was discussing corporate personality with 
the comfort which comes from understanding; and Johannes 
Andree found little difficulty in emulating that significant ex- 
ample.’ It becomes evident to men that what is important is 
not so much unanimous opinion as corporate opinion; and they 
begin to realize that corporate opinion is largely a matter of form 
to which the verdict of a majority will give substance.”* And by 
the time of the post-Glossators — and very notably in the great 
Bartolus”® — the idea of the group as a corporation is fully and 
strikingly developed.’*° 

Nor was it difficult to apply these new doctrines to the great orders 
which were springing up at the behest of Francis and of Dominic. 
Dominic especially is one of the greatest of federalist statesmen. 
Almost from the outset the order was cognizant of representation 
as the basis of corporate action.“! It does not seem unnatural 
to suppose that the idea passed from the Black Friars to the con- 
vocation of the English church.” But one of the primary objects 
of convocation is fiscal; and the kings must have soon discovered 
.that representation is an admirable method of countering such 
absential recalcitrance as that of Geoffrey of York.* Certainly 
little by little the idea seems to follow a secular path. But majority 
action did not come lightly into parliamentary affairs. As late as 
1290 the barons could bind their absent peers only quantum in 
ipsis est — and we do not know the extent of that power. Con- 
tumacy, of course, merited and met with punishment; but the 
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‘medieval idea that each group in the realm may bargain separately 
about its ratability struggled long and hardily before it died. 
What slew it was the creation, in 1295, of a fully representative- 
parliament.’ The “Common assent of the realm” of which the 
Confirmatio Cartarum makes such impressive mention, means“ 
finally that, for fiscal purposes at least, the kingdom has become 
incorporate. “It was no longer,” says Stubbs,’ “in the power of , 
the individual, the community, or the estate, to withhold its 
obedience with impunity.” Somewhere or other the men of the 
kingdom, great and humble alike, are present in Parliament. That 
commune consilium regni which henceforward figures so largely 
in the preamble of statutes is the sign of a change drawn from 
ecclesiastical example. The administrators of the thirteenth century 
are learning the lessons of the canon law. Surely in this aspect 
we are to read the statute of Mortmain as the result of a growing 
acquaintance of the common lawyers with the nature of groups 
which the canonists have already long envisaged as immortal."* 
The ecclesiastical community, moreover, comes with increasing 
frequency to court. It thus compels men to speculate upon its 
nature. They will learn why the new abbot will set aside an irregu- 
lar conveyance of his predecessor.”® They will theorize as to why 
monastic tort is at bottom conventual tort.“° Even the conception 
of the church as a perpetual minor will at any rate make them see 
that the church lands are not the possession of its incumbent.“ 
The canons of Hereford may be sued where its particular canon 
has done wrong.” Even if, as Maitland has pointed out, our 
lawyers will learn less than might be hoped from examples that 
derive from quasi-despotism, the mere fact of meeting is important. 
It is important because it prevents the knowledge of new ideas as- 
to corporateness from perishing at birth. The clergy are a litigious 
race; and the rules of their legal governance must have compelled 
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a frequent resort to the Corpus Juris from which their inspiration 
was derived. There our English lawyers will learn how majority 
action is corporate action and how the corporation is a person. 
And if they are slow to see the significance of so much abstract- 
ness, there will yet come a time when the movement from church 
affairs to the problems of the lay world may be made. 


V 


That Bracton could call the town an universitas is perhaps acci- 
dent rather than design.“ Yet it is the borough which compels 
our lawyers to recognize the significance of theory. At what day 
the liber burgus becomes in a full sense corporate we may not 
with any precision speculate; but, of a certainty, the older authori- 
ties were wrong who ascribed that change to the middle fifteenth 
century.” . The communitas of the borough is gaining abstractness 
as the years of the first Edward draw near their end.’ In the reign 
of his successor the courts are talking freely of the bodiliness 
of towns.'” The good citizens of Great Yarmouth betray a healthy 
anger when the townsmen of their smaller brother “who are not of 
any community and have no common seal” pretend to burghal 
rights.“* The Liber Assisarum has not a little to say of the physical 
substantiality of a city which is not its citizens.“* Richard IT takes 
compassion upon the good men of Basingstoke who have suffered 
the scourge of fire, and incorporation is the form his pity takes — 
with a common seal thereto annexed.”® Nor, assuredly, may we 
belittle in this context the meaning of his extension to cities and 
to boroughs of the provisions of Mortmain.™' It is made thereby 
very clear that the nature of corporateness is becoming known to 
men. The citizens of Plymouth were not less clear about its nature 
when they petitioned Parliament that for the purchase of free 

tenements for life they might become umn corps corporat.” 
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The union of the two Droghedas into a single county — a corporate 
county the record will make it* — suggests that we have passed 
to the language of a new jurisprudence. We have synthesized men 
into the abstraction of a new being. What has happened is less 
the acquisition of new rights than the formulation of a means 
whereby collective action may be taken by that which is not the 
body of citizens even while it is still the citizen body. The later 
use of the corporate term to mean that oligarchic body which will 
with such difficulty be reformed in the nineteenth century, is 
evidence of how easily the towns absorbed the possibilities laid 
open by representative action. 

The point to which such evidence must drive us is surely the 
admission that by the time of Edward III the concept of burghality 
has undergone a change. Not, indeed, that the meaning of that 
change has been grasped in any sense that is full and complete. 
If the courts cannot separate John de Denton from the Mayor of 
Newcastle, the ghost of anthropomorphism can still trouble the 
joys of corporate life.“® Yet within less than a century the mean- 
ing of such confusion is clearly understood.” But the attribution 
of property to a corporation as distinct from its members is already 
made at the earlier time;** and the great Fortescue will be willing 
to protect the corporator’s property against seizure for the debts 
of the corporation.» The lawyers, moreover, begin to wander 
from the realm of fact to that in which the delights of fancy may 
be given full réin. The judges can sit back in their chairs and 
speculate about its torts and treasons,’®° while Mr. Justice Choke — 
surely with some memory of the canon law in his mind — will 
inform us that it lies beyond the scope of excommunication. 
And since a corporate person must needs have a voice, the seal will 
be given to it whereby it may in due form have speech.” Trespass 





18 1 Gross, op. cit., 94, n. 

4 Cf. MEREWETHER & STEPHENS, Hist. oF BOROUGHS, 242. 

18% 2 May, Constr. Hist., 494 ff.; MAITLAND, TOWNSHIP AND BOROUGH, 12. 

6 Y. B. 17, 18 Epw. III, 70 (ed. Pike). 

7 Y. B. 8 Hen. VI, Mich. Pl. 2, 34, and cf. 1 P. & M., 2 ed., 493. 

68 17 Ass. Pl. 29. Cf. also Y. B. 8 Hen. VI, Mich. Pl. 2. 

8 Y. B. 20 Hen. VI, Pl. 18. 

160 Y, B. 21 Epw. IV, Pl. 13, 14. 

161 [bid., Pl: 14. 

12 Y. B. 21 Epw. IV, Hil. Pl. 9. I need not say how much this analysis owes to 
Maitland. See especially 1 P. & M., 2 ed., 488-93, and 678 ff. 
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against its property the courts will not hesitate to admit 1 if they 
still shrink somewhat from admitting its sufferance of certain 
grave forms of wrong. Surely the “gladsome light”’ of this juris- 
prudence is a new and a refreshing thing. 

A new commerce, moreover, is beginning, and it casts its shadows 
across the pathway of our history. The Black Death and the 
Hundred Years’ War brought with them distress in their trail. 
The social movements which are their consequence are too vast 
for a local authority to control, and from separatism we pass to the 
national consolidation which reached its zenith under the Tudors.!® 
What is perhaps above all important is its resultant emphasis on 
the class structure of industrial society. The emergence of the 
capitalist seems to synchronize with the emergence of new forms of 
business organization. As early as 1391 Richard II, whose reign 
seems generally to have marked the onset of a new time, was 
granting a charter to what is at least the communitas of the English 
merchants in Prussia;"’ and Henry IV was not slow to emulate 
the novelties of his predecessor.* The organization of foreign 
merchants in England will be encouraged, since a unit permits with 
satisfactory ease of the assessment the kings hold dear.’ The very 
phrases which suggest the corporate idea begin everywhere to make 
their appearance. Henry VII made the Englishmen of Pisa a 
corporation in 1490.17 The great trading companies which are 
in some sort the parents of empire begin to buy their charters. 
Henry VII provided the Merchant Adventurers with what pro- 
tection the written privilege of an English king might afford;!” 
and it has been significantly pointed out by Dr. Cunningham that 
the object of the grant was rather the encouragement of commercial 
speculation than the governmental regulation of commerce. These 
companies seem to arise with all the spontaneity that marks the 
communalism of our earliest history. Their appearance is very 

16 'Y. B. 21 Epw. IV, Pl. 13. 

14 Thid.; and cf. 22 Ass. Pl. 67. 

166 Cf. 1 CUNNINGHAM, GROWTH OF ENGLISH INDUSTRY, 375 ff. 

1 Cf. Mr. Unwin’s pregnant remarks. INDUSTRIAL ORGANIZATION IN THE XVITH 
AND XVIItTH CENTURIES, 16-19, 85-93. 

167 7 RyMER, Fa@DERA, 693. 

168 Thid., 360, 464. : 

169 ; CUNNINGHAM, OP. cit., 420-22. 

170 12 RyMER, Fa@pERA, 389-93. 

i y CUNNINGHAM, 416. 
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striking, since the simpler forms of such business organization as 
the partnership were already well known.’” But the partnership 
seems too narrow in its scope for the larger ideas of fellowship 
these fifteenth century Englishmen have inherited from their 
ancestors. Why they should have chosen the corporate form of life 
is perhaps not wholly clear. But the step is taken, and from the 
time of Elizabeth it is in them rather than in the municipal corpora- 
tion that the historian of corporate theory must be interested. 
Moreover, after 1515 they could not escape from the king’s hands 
even if they remained a voluntary society; the ministers of Henry 
VIII recked but little of formal matters.’ The companies, for 
the most part, deal with a foreign trade in their earlier history. 
They want privileges because they are journeying into far, strange 
lands; and it is surely one of the happiest thoughts of Philip and 
Mary (whose grandparents had tasted the rich fruits of maritime 
adventure) which led them to incorporate a company of which 
the great Sebastian Cabot was the governor.’ 

We may not surely deny that this corporateness is inherited from 
burghal organization. These merchants have learned the value 
of their fellowships from the gilds of the towns; and not seldom 
they strive, in all the bitterness of a novel rivalry, with the older 
crafts and mysteries of the towns.!” It is perhaps from the analogy 
of the medieval staple towns that we shall find the connection.’ 
Its whole point lies in the organization of a group of men into 
something like an unity; and once the charters are forthcoming, 
the incidents of corporateness are not wanting. The sense of 
exclusiveness must have been fostered by the stress of the keen 
foreign competition they had from the outset to face. Englishmen 
have had pride in their isolation, and they did not find it difficult 
to combine against alien rivals.!”7 We can imagine that a medieval 
government which understood the difficulties of evolving a foreign 
policy would welcome the spontaneous development of groups of 





12 AsHLEY, Economic History, pt. ii, 414. 

17% See 6 Hen. VIII, c. 26. This succession of acts seems to have ended in Edward 
Sixth’s reign. 

1% 2 HAKLuyt, VoyAGEs (Maclehose ed.), 304. 

17% LAMBERT, Two THOUSAND YEARS OF GILp Lire, 158, for Hull; Later, Hisr. 
OF THE MERCHANT VENTURERS OF BRISTOL, 26. 

1%6 ASHLEY, op. cit., pt. ii, 217. 

177 y CUNNINGHAM, 0p. cit., 417-20. 
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men who for the royal protection we term incorporation would call 
a new world into being.!”* 

These companies are, at the outset, at least, devoted for the 
most part to external trade; so John Cabot and his sons, in return 
for no more than an exclusive right to traffic (whereof the fifth part 
of the capital gain will fill the coffers of the avaricious Tudor), will 
engage to plant the English flags in lands “which have hitherto been 
unknown to Christians.”!”° That Master Hore of London whose 
“goodly stature and great courage” perhaps inclined him to the 
“study of cosmography”’ planned his establishment of the New- 
foundland fisheries in return for a similar monopoly. But gradu- 
ally the expedient becomes of obvious advantage in internal com- 
merce. When burghal monopoly of trade begins to break down, it 
became clear that the crafts were no longer able to cope with the 
scale of national development. It was obvious that the essential 
need was either a fully developed national control or no control 
at all. And it is perhaps singularly fortunate that this industrial 
expansion should have synchronized with the accession of so 
able and vigorous a sovereign as Elizabeth.'*! 

The patents of monopoly which she granted with so royal a hand 
were a definite and systematic attempt after industrial unity. They 
continued in a new fashion the regulation which had made the 
crown the center of the economic system. Granted at first rather 
to individuals than to groups of men, the opportunities of profit 
they opened up soon and naturally attracted the courtiers into the 
race for wealth. So that if [Elizabeth was somewhat hard in her 
dealings with inventors,’®” she was apparently woman enough to 
make the road that led to her favorites’ hearts a gilded one. Little 
by little the recipient of her bounty becomes a group rather than 
an individual, until, under the Stuarts, the collective monopoly is 
the more typical form.’* In the mining monopoly of Master 
Thurland of the Savoy, Pembroke and Cecil and Leicester are all 
most willing to share.“ Corporations, indeed, we shall hesitate 





178 2 CUNNINGHAM, OP. cil., 214. 

179 12 RYMER, F@DERA, 595. 

180 ; CUNNINGHAM, 0p. cit., 505. 

181 2 Tbid., 25. 

18 PRICE, ENGLISH PATENTS OF MONOPOLY, 16. 
18 Jbid., 35. 
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to call groups that are often no more than amorphous partnerships. 
But that form of organization is far from wanting, and its meaning 
is very clearly conceived. When Sir Thomas Smith, who toyed 
with chemistry in the intervals, doubtless, of his political and 
legal studies, claimed to have found at length the philosopher’s 
stone, a corporation was founded to do him honor for so signal a 
triumph.!® Drake seems fully to have realized the meaning of* 
such organization;!* and we may be sure that the great Sir Hum- 
phrey Gilbert when he incorporated “The Colleagues of the Fellow- 
ship for the Discovery of the Northwest Passage” '*’ was by no 
means sacrificing the practical to his sense of stateliness. The list of 
monopolists which Sir Robert Cecil communicated to the House 
of Commons in 1601 contained not a few groups of men.!** That 
“Fellowship of English Merchants for the Discovery of New Trades” 
wherein, mayhap, the Muscovy Company concealed its commercial 
cousinship with barbarians in dignified phrasing,!*® shows us in 
what direction men’s minds are tending. The relation, in fact, 
between monopolies and joint-stock enterprise is the dominant 
note of the time.!% The resuscitation of local companies is giving 
new vigor to the collective efforts of men.’ It is suggestive of the 
recognition of value in such effort that a definite encouragement of 
their creation should meet with the approval of the crown.!™ 

All this we take to mean that the significance of corporateness 
has been firmly grasped. And when men tell us of the causes of 
their desire for it, they speak with a definite perception of its char- 
acter far different from the misty conceptions of medieval time. 
The East India Company becomes “‘a body corporate and politic” 
because only in such fashion can it cope with problems so vast as 
that of an eastern civilization. The immortality of a corporation 





18% The Society of the New Art. See the amusing account of its adventures in 
Strype, Lire or Sir T. Smita, 100 ff. 

1% S, P. Dom. Eliz., XCV, 63. 

187 S, P. Dom. Eliz., CLV, 86. 

188 PRICE, op. cit., 148 ff. 

189 3 HAKLUYT, op. cit., 83. 

19 UNWIN, op. cil., 164. 

11 LAMBERT, 0p. cit., 236, 273, 316; Hrspert, Grips, 77. The Statute of Artificers 
had, of course, much the same purpose. 

19 Winchester, in LAMBERT, op. cit., 382; and cf. 2 CUNNINGHAM, 0p. cit., 36. 

1% The charter of 1600 in PROTHERO, STATUTES AND CONSTITUTIONAL DOCUMENTS, 
448 f. 
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was what tickled the palates of the Miners Royal. Unity of assent 
and need of better government led Henry VIII to give the mer- 
chants of Andalusia the rights a moment of friendship with the 
emperor led the latter to confirm.’*® Thomas Thurland, whom 
much mining had made somewhat impoverished, turned his hold- 
ings into a company in admirable anticipation of modern methods.!™ 
When in 1605 the “free traders” of the time sought means of 
hindering this corporate growth, the merchants who favored it 
were very ready with their answer. They insisted that only with 
such an organization could they have the adequate protection of 
the law. The trade needed regulation, and its corporate character 
provided the simplest means to that end. Competition, moreover, 
would prevent the maintenance of quality and would be sub- 
versive of all good order. The Privy Council accepted their state- 
ment and the charter was renewed.!*” The arguments seem to 
' come with a familiar note to a generation not less puzzled by a 
similar question. But even more striking, perhaps, were the words 
of one who mirrored in himself the resplendent qualities of that 
spacious time. When the House of Commons, on the 2oth of No- 
vember, 1601, debated the merits of monopolies as an economic 
system, there were not a few who strove to distinguish between 
grants made to persons and grants made to the corporate groups 
of men. Francis Bacon, at any rate, saw clearly the illogic of such 
distinction. “If her Majesty,” he said,!** “make patent or a 
monopoly into any of her servants, that we must go and cry out 
against; but if she grant it to a number of burgesses, or a corpora- 
tion, that must stand, and that, forsooth, is no monopoly.” The 
history of half a thousand years is in that significant equation. 








VI 


If it was thus a new world that had developed, traces of the old 
still linger about its confines. If the corporation becomes a fully 
developed legal person, it is still dependent upon royal caprice. 
The king concedes it privileges; it is from his bounty that it takes 













14 Stow, SuRvEY (ed. Strype), 246. 
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its origin. In the last years of Edward III two judges did not 
shrink from holding that only the crown could erect a corporation.!” 
When the citizens of Norwich pleaded their crimes to Sir John 
Fortescue, their liberties de alto et basso were seised into the royal 
hands.2 Madox has pointed out ™” that in the Tudor age gildation 
and incorporation are used transferably by the statutes; but from 
the Conquest the lawfulness of gilds depended upon royal per- 
mission. We cannot av6id the conclusion that the power to incor- 
porate is no more than part of the general prerogative by which» 
vast powers of regulation inhered in the king. The chartered 
companies demanded their charters because without them life 
would have been less than tolerable. While their members may 
have had a common law right to pass freely without the realm for 
any cause,” yet the king could prohibit any emigration on grounds 
of public safety;? and the wisdom of Richard IT chose to ordain, 
as the wisdom of James I chose to repeal, that none should pass out 
of the kingdom without royal license, while it was understood 
— men soothe themselves a little easily with phrases — that his 
power was not to be abused in the depression of commerce.”™ 
Who is there who can call the crown to answer? Your medieval 
merchant has sufficient experience of the ills he might not remedy. 
He will prefer to purchase his charter — the equivalent of a continu- 
ous passport — and avoid the costliness of legal controversy. The 
East India Company, in a later reign, was to have some hard 
experience of what that purchase meant.” 

Nor was this theory of concession in any way diminished by 
such powers as those possessed by pope and palatine. If the popes 
did set up their religious corporations,” the marital difficulties 
of Henry VIII soon drew a clear distinction between right and 
courtesy. The power of the Bishop of Durham ™* was clearly 
derived from the jura regalia bestowed on him by the Conqueror 

199 Y. B. 49 Epw. III, f. 4, per Candish and Knivet, JJ. 

200 Mapox, FrrmMa BurcI, 291. 

201 Tbid., 29. 

2@ FITZHERBERT, NEW NATURA BREVIOUM, f. 85. 

208 Dyer, 165. 

34 5 R. II, repealed by 4 Jac. I, c. I, § 22. 

20 HARGRAVE, Law TRACTS, 91-92 (HALE, De Portisus Manis, pt. 2, VIII). 

206 3 MACAULAY, History oF ENGLAND (Everyman’s ed.), 241. 


207 'Y. B. 14 Hen. VIII, 2. 
208 GRANT, CORPORATIONS, II. 
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in return for an inconvenient proximity to Scotch marauders. 
Even more striking was the Elizabethan delegation of this power 
to any person or persons who should erect a hospital,”°° whereof 
Coke significantly remarked that ‘these words do extend to any- 
body politic or corporate”’*!° — an interpretation to which an earlier 
Tudor had already given utterance.™! The corporation by pre- 
scription — which seems to originate in this time, and thereby to 
prove the general acceptance of this concession-theory”” — takes 
for granted the written fact of royal approval. That which exists 
by implication surely does no more than define with firmness what 
hitherto has been vaguely deemed the royal will. And since the 
Courts hold firmly that, if they exist without royal authority, 
attack on these corporate privileges is a valuable procedural plea,”"* 
it is surely plain that the early prerogative of the crown suffers no 
derogation.”” The legal construction of charters seems to make 


' evident the same tendency of thought. The charter, as Coke 


tells us,” is no less effective than an act of Parliament. It may 
not be interpreted in a manner other than that most favorable to 
the crown.”"” It limits by its very circumstances. These, surely, 
are the thoughts of men who deal with the rights of property. They 
are the thoughts of men who do not dream of questioning a royal 


prerogative which lies at the basis of the state. 

But it is perhaps the extent of regulation and of confiscation 
which marks most clearly the character of this attitude. Everyone 
knows of that famous Ipswich procedure when the right to form a 
merchant-gild was granted to its burgesses.”4* When the merchant- 
gild passes from our view and the crafts take their place, we find 





209 39 ELIZ. c. 5. 

20 2 Co. Inst. 722. 

21 32 HEN. VIII, c. 7. Cf. Dyer, 83 6. The reaction from this view does not 
seem to come until 9 Geo. II, c. 36. Cf. 2M. & W. 890. 

#2 Y, B. 2 Hen. VII, 13. Cf. Anon. dofft. 556, and Jenkins ». Harvey, 2C. M. & R. 
339; 10 Coke Rep. 27. 

23 Y. B. 12 Hen. VII, 209. 

24 Anon. Dyer, 100. Cf. Pl. Q. W. 618. 

25 Y. B. 20 Epw. IV, 2; Ibid. 22 Epw. IV, 34; 12 Hen. VII, 27. Cf. Broxe, Asr. 
Corp., No. 33. 

26 § Coke Rep. 8. Cf. Hate, Jurispicrion or Lorps Howse (ed. Hargrave), 
20 ff.; Plowden 214. 

217 Priddle v. Napper, 11 Coke Rep. 8 (1612); Knight’s Case, 5 Coke Rep. 56 
(1688); Willion ». Berkley, Plowden 243 (1662). 

218 2 Gross, op. cit., 114 ff. : 
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that the crown has supplanted the earlier autonomy by the con- 
ference of municipal regulation.“* The history of their relations 
may well suggest the thought that town and craft struggled mightily 
together in an age when civil war prevented too close an attention 
to their rivalries. But with the advent of the Tudor, there came 
significant innovation. The king has heard with displeasure that 
the “companies corporate” have used their rule and governance 
to make “among themselves many unlawful and unreasonable 
ordinances . . . for their own singular profit and to the common 
hurt and damage of the people.”’ It is therefore rendered unlawful 
for any fellowship to make its by-laws without the approval of 
certain great judicial functionaries.“° The act was no mere threat. 
Discontented members could drag their officers before the court; 
and many of the companies thought it valorous to be discreet and 
seek the ratification of what rules they had already.” Nor is it 
unimportant in this connection to note that the great Statute 
of Artificers took from the crafts their control over their servants.” 
No man, surely, can have mistaken the implications of this policy. 
Were he so blind the dissolution of monasteries and chantries would 
have stricken him with sight.™ 

It is the strident voice of Coke which raps out an elegy on this 
early history. “A corporation aggregate of many,” he said, “‘is 
invisible, immortal, and rests only in intendment and consideration 
of the law.” From treason and outlaw and excommunication he 
deemed its nature to exclude it. Loyalty was a virtue of the mind 
to which it could make no pretension. It exists but in abstracto, so 
that it lies ready to the king’s hands. They are precise words. 
“The King giveth and the King taketh away” is no inapt summary 
of their purport, though we who know the.history of their future 
may well shrink from the addition of the wonted blessing. Two 
centuries were to elapse before the charge of high treason gave 
Thomas Kyd the leisure which he turned to service of corporate 
realism.* Seventy years later England discovered a road more 





219 15 HEN. VI, c. 6. 20 19 HEN. VII, c. 7. 
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3 5 Exiz. c. 4, §§ 4, 11, 14, 28. 

2% 2 ASHLEY, Op. cit., 135. 
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2% The second volume of Kyd’s work (1794) is actually dated from the Tower. 








588 HARVARD LAW REVIEW 


fitted to corporate travel.”’ Within forty years, the greatest of 
English historians wrote large the epitaph of corporate fictions. 
The new theory of the state his words are making may yet prove 


his truest memorial.”8 
Harold J. Laski. 


Harvarp UNIVERSITY. 





27 Companies’ Act, 25 & 26 VICT. c. 89. 

#8 Maitland’s translation of, and introduction to, Gierke was published in 1900. 
Cf. Saleilles’ impressive remarks in 23 L. Quart. REV. 139. I ought here to say © 
that I have not discussed the relation of fictions to the concession theory because I am 
convinced that in order to do so at all adequately it is necessary to consider the history 
of the corporation to the end of the seventeenth century. I hope to deal with this 
subject in a later paper. Sir F. Pollock’s essay in the GrerKe Festscurirt is, of 
course, our main authority on this head. 
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FEDERAL INCORPORATION OF RAILWAY 
COMPANIES 


r a country of an area so vast as the United States, with such 
variations of soil and climate, efficient transportation is a para- 
mount necessity; transportation to satisfy both the needs of com- 
merce and the requirements of preparedness for war and the pub- 
lic defense. The means of transportation have fallen behind the 
needs of commerce in peace and would more strikingly fail to fill 
the requirements of war. Railroad construction has come almost 
to a stop. 

Whether this be caused in whole or part by unwise regulation 
does not concern this inquiry. At least the opinion is widely held 
by students of the subject that any system of regulation of rail- 
ways by many governments, by the nation and by each state act- 
ing in discord, is doomed to failure and is destructive of the rail- 
ways. Their regulation by the national government to the greater 
exclusion of the states, and to that end their incorporation as 
national railways, is being considered by a joint committee of the 
two houses of Congress. 

I purpose to inquire into the power of Congress in the premises. 

The subject may be dealt with by Congress under any or all of 
its pertinent powers (a) to regulate commerce with foreign nations 
and among the several states and with the Indian tribes, (0) to 
establish post offices and post: roads, and (c) to provide for the 
common defense and general welfare and make war. 

The power to form corporations is not mentioned in the Consti- 
tution, but Congress is given power to enact all laws necessary 
and proper for carrying into execution the granted powers. The 
incorporation of a national bank was justified by Hamilton as a 
proper means of executing the power of Congress over money, and 
Hamilton’s opinion was sustained in McCulloch v. State of Mary- 
land! and Osborn v. U. S. Bank. It was held in these decisions 
that Congress might confer on the bank power to do a private 


1 4 Wheat. 316 (1819). 2 g Wheat. 738, 859 (1824). 
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banking business, because it might be that the private business 
would enable the bank more efficiently and economically to per- 
form its governmental functions. On the same principle the court 
sustained the constitutionality of the acts of Congress incorporat- 
ing the Pacific Railroad companies which conferred on them the 
general right to do business for others in addition to government 
transportation. And the power of Congress is well established to 
provide for condemnation of lands within any state as a means of 
executing any of the granted federal powers.‘ 

The foregoing decisions fully settle (1) that Congress has power 
without the consent of the state to build railroads and condemn 
land and do other things proper and necessary, (2) that it has 
power to delegate this authority to corporations. 

In Monongahela Navigation Co. v. United States and Railroad 
Company v. Maryland ® it was held that Congress has the same 
power over railways and other artificial highways which it has 
over navigable waters. The application of this principle will be 
referred to later. 

Power in Congress to pass a national incorporation law implies 
power to give corporations formed under the law the franchise and 
right to act in corporate capacity throughout the United States 
without regard to state lines, to prescribe their method of organiza- 
tion, to regulate their stocks and indebtedness and their internal 
affairs, including the rights and obligations of shareholders, to the 
minutest detail. | 

Should it be suggested that Congress could not exclude, or at 
least ought not, under the guise of creating federal incorporations, 
to exclude the states from regulation of their internal affairs, it 
may be conceded that Congress could not exceed its just powers 
by the mere device of federal incorporation. 

But this leads to the inquiry how far Congress in the exercise of 
either its power over commerce, its power to establish post roads, 





8 California v. Pacific R. Co., 127 U.-S. 1 (1887) ; Luxton v. North River Bridge 
Co., 153 U. S. 525, 533 (1893). 

4 Kohl v. United States, 91 U. S. 367 (1875); Fort Leavenworth R. Co. 2. Lowe, 
114 U. S. 525 (1884); Cherokee Nation v. Kansas Ry. Co., 135 U. S. 641 (1889); 
Stockton v. Baltimore, etc. R. Co., 32 Fed. 9 (1887); Chappell ». United States, 
160 U. S. 499 (1895); Monongahela Navigation Co. v. United States, 148 U.S. 312 
(1892). 

5 21 Wall. 456 (1874). 
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or its power to make war and provide for the public defense, or all 
of these powers, may take over the regulation of railways to the 
exclusion of the states. 

The more essential things in respect of which Congress would 
probably or possibly legislate are (a) regulation of the stock and 
indebtedness of railways, (6) regulation of their appliances and 
operations — for example, the character of their cars and loco- 
motives, their train crews and other employees — and (c) regula- 
tion of their tariffs and charges, including those for transportation 
wholly within the limits of a state. 

Efficient transportation being of the first importance and hav- 
ing the most direct relation to commerce with foreign nations and 
among the states, to the carriage of the mails, government troops, 
and military supplies, it would seem self-evident that Congress 
must have the power to adopt and make effective all means proper 
in its judgment to secure efficient transportation. 

It may well be that to secure efficiency of transportation, to 
induce capital into construction of added railways and new improve- 
ments and facilities, a certain attractiveness of profit must be 
offered, or even certain guaranties made. Congress has therefore 
the right to determine a policy with respect to railways, to deter- 
mine what profits capital invested in them must be offered. But 
to settle and carry out such a policy requires, or may require, reg- 
ulation of the stock and indebtedness of railways, determination 
of the amount of each, the purposes for which each may be issued, 
the prices at whicheach may be offered to the public, and the rights 
and liabilities of the holders of stock and debts. 

It may well be that Congress will also find it necessary in order 
to secure prosperity and improvement of the railways, in order, 
in other words, to secure efficient transportation of interstate com- 
merce and of government mails and supplies, to regulate completely 
the character of railway locomotives and their equipment, to say, 
for example, whether the locomotives shall carry electric head- 
lights or other headlights and of what power, and what crews shall 
man the trains. Should Congress determine to enter into this 
field, no doubt can be entertained of its power. 

Similarly, should Congress decide it necessary, in order to secure 
efficient transportation of foreign commerce and commerce among 
the states, and efficient transportation of mail and government sup- 
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plies, to regulate the earnings of the railways from traffic moved 
wholly within a state, it has the power to take over regulation of 
such local earnings. It has power to do the same thing should it 
find exercise of that power necessary to prevent discriminations as 
between transportation local to a state and transportation with 
foreign nations and among the states; in other words, to prevent 
the government scheme of rates from being broken down by incon- 
sistent local state rates. 

It is thought that these propositions are settled by the decisions 
of the Supreme Court. 

This flows necessarily from what the court decided in Brown v. 
Maryland,§ where it was said: 


“Tt has been observed, that the powers remaining with the states may 
be so exercised as to come in conflict with those vested in congress. 
When this happens, that which is not supreme must yield to that which 


-issupreme. This great and universal truth is inseparable from the nature 


of things, and the constitution has applied it to the often interfering 
powers of the general and state governments, as a vital principle of 
perpetual operation.” 


Recurring to the doctrine held in Monongahela Navigation Co. v. 
United States,’ that the power of Congress is as far-reaching over the 
railways as over the natural highways by water, let us see what the 
court has decided with respect to the power of Congress over waters. 

In The Daniel Ball * the power of Congress was sustained to regu- 
late a steamboat plying on water wholly within the state of Michi- 
gan but carrying goods coming from and going to points beyond the 
state. Congress has assumed exclusive jurisdiction of water high- 
ways; ° has required all steam vessels running on navigable waters 
of the United States to be licensed regardless of whether they carry 
commerce among the states; ?° has regulated the contractual rela- 
tions of employer and employee; ™ and of owners and shippers.” 

It was held in Gibbons v. Ogden,® and this holding was followed in 


7 148 U.S. 312 (1892). 





6 12 Wheat. 4109, 448 (1827). 
8 10 Wall. 557 (1870). 
® Wisconsin ». Duluth, 96 U. S. 379, 387 (1877). 
10 The Daniel Ball, supra; The Hazel Kirke, 25 Fed. 601 (1885); The Oyster Police 
Steamers, 31 Fed. 763 (1887). 
1 Patterson v. Bark Eudora, 190 U. S. 169 (1902). 
2 In re Garnett, 141 U. S. 1 (1890). 
13 g Wheat. 1 (1824). 
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Brown v. Maryland," that the power of Congress over commerce is 
complete and acknowledges no limitations other than those pre- 
scribed by the Constitution; that the power is coextensive with the 
subject on which it acts, and cannot be stopped at the external 
boundary of a state, but may enter its interior. 

It was said in the Minnesota Rate Cases: © 


“There is no room in our scheme of government for the assertion of 
state power in hostility to the authorized exercise of Federal power. 
The authority of Congress extends to every part of interstate commerce, 
and to every instrumentality or agency by which it is carried on; and 
‘the full control by Congress of the subjects committed to its regulation 
is not to be denied or thwarted by the commingling of interstate and 
intrastate operations. This is not to say that the-Nation may deal with 
the internal concerns of the State, as such, but that the execution by 
Congress of its constitutional power to regulate interstate commerce is © 
not limited by the fact that intrastate transactions may have become 
so interwoven therewith that the effective government of the former 
incidentally controls the latter. This conclusion necessarily results from 
the supremacy of the national power within its appointed sphere.” 


The Minnesota Rate Cases establish that a state may lawfully fix 
local rates within its borders until Congress acts; but that when Con- 
gress finds it proper to take over regulation of local rates, in order 
efficiently and completely to regulate commerce with foreign nations 
and among the states, there is no defect in congressional power. 

The principle of the Minnesota Rate Cases was followed in Houston 
& West Texas Railway Co. v. United States, which must be consid- 
ered to have settled beyond further controversy: that the authority 
of Congress is at all times adequate to meet varying exigencies and 
protect national interests, and necessarily includes the right to con- 
trol operations of carriers in all matters having such a close and 
substantial relation to commerce among the states that control is 
essential or appropriate to regulation of such commerce; that 
transportation by carriers local within states cannot derogate from 
the complete and paramount authority of Congress, or preclude the 
federal power from preventing local operations being used as a means 
of injury to what has been confided to federal authority; that it is 
for Congress to say, and not the states, what is necessary for com- 


4 12 Wheat. 410, at 446 (1827). 
% 230 U.S. 352, at 399 (1912). 
6 234 U.S. 342 (1913). 
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plete control of commerce among the states, and that Congress, in 
order to perfect and protect that control, may regulate transporta- 
tion wholly within a state. 

It has therefore been determined that Congress, under its power 
to regulate commerce, may itself build railways or provide for gov- 
ernment railways by delegation of power to corporations. The gov- 
ernment may also provide for transportation of its mails, its armies, 
and its property by any means it chooses to select. Under these 
ample powers it may provide its own instrumentalities of transporta- 
tion or may make use of existing instrumentalities. 

In determining the method of exercise of either of the powers re- 
ferred to, Congress is subject to no limitations except those ex- 
pressed or implied in the Constitution of the United States. Neither 
the existence of the states nor any state power imposes such limi- 
tation. The power of Congress is as ample as if there were no states. 

Congress may therefore adopt the means of chartering new federal 
incorporations; it may by that means or by direct action build a 
system of government railways throughout the United States; it 
may provide for condemnation of existing railways. The broad and 
unlimited power being granted, there seems to be no difficulty in 
Congress making the existing railways federal incorporations with 
such powers and rights as it chooses to confer. The non-consent 
of the states certainly is not a valid objection. We have long been 
familiar with the act of Congress under which state banks by speci- 
fied vote of stockholders may convert themselves into national 
banks. This transmutation may be made against the will of the 
state. It may be made against the will of minority stockholders. 
Casey v. Galli '" holds that no consent of the state is necessary be- 
cause “it was as competent for Congress to authorize the transmu- 
tation as to create such institutions originally.” And if the trans- 
mutation may be made against the objection of a minority of stock- 
holders it may be made without vote or consent of any stockholder. 
It would seem to be a conclusive answer to a stockholder’s objec- 
tion that he went into the enterprise-subject to the possible exercise 
of lawful governmental authority.’® 

Charles W. Bunn. 


St. PauL, Minn. 





17 94 U. S. 673 (1876). 
18 Louisville & Nashville R. Co. v. Mottley, 219 U. S. 467, 480 (1910). 
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JUDICIAL INTERPRETATION OF THE CONSTITU- 
TION ACT OF THE COMMONWEALTH 
OF AUSTRALIA 


More than thirty years ago federalism was referred to as a 

“discovery or invention in the art of constitutional archi- 
tecture,” and as ‘‘a curious and complicated piece of legal mechan- 
ism.” ! The leading characteristics of federalism were then defined 
as (1) the supremacy of the constitution; (2) the distribution of 
the different powers of government among bodies with limited and 
codrdinate authority; (3) the authority of the courts to act as 
interpreters of the constitution. Three federations familiar to 
the publicists at this time were the United States, Canada, and 
Switzerland; the Argentine federation,’ although formed in the 
middle of the nineteenth century, was practically unknown outside 
of South America. The constitutional system of the United States 
was looked upon as embodying to the fullest extent the three 
principles of federalism. 

Since the appearance of Professor Dicey’s analysis of the funda- 
mentals of federalism this form of government has had an interesting 
growth not only among the South and Central American republics 
but also in the formation of the Australian Commonwealth and in 
the recently established South African Union. 

In the enactment of the British North America Act and in its 
interpretation by Canadian courts and the Privy Council, Canada 
has developed a form of federalism in marked contrast with that of 
the United States.2 Switzerland also has not accepted federalism 
according to American notions. The federal legislature, in the 
first place, is made the final interpreter of the Constitution and, 
consequently, the position of the Supreme Court is greatly decreased 
in importance. Moreover, under the Swiss system the executive 
exercises extensive powers within the scope of administrative law, 
which leaves a somewhat restricted field for the legislature and 





1 Professor A. V. Dicey, “Federal Government,” 1 L. Quart. REV. 80. 
2 See “Judicial Review of Legislation in Canada,” 28 Harv. L. REV. 565. 
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for the courts and which results in the absence of a separation of 
powers stich as is in vogue in other federal systems. Finally, the 
necessity of a referendum on constitutional questions and the 
direct method of procedure for the submission of such questions 
render some of the fundamental concepts of federalism inappli- 
cable. It remained for the Australasian federal conventions to 
enact a constitution in which an effort was made to reproduce the 
principles of federalism in accordance with the American model. 

One year after the Convention met in Philadelphia and prepared 
the Constitution of the United States, Captain Phillips with a 
band of convicts landed in New South Wales and laid the founda- 
tion which later developed into the unique and interesting form of 
government known as the Commonwealth of Australia. Owing 
to the general policy of colonial government at the time and the 
peculiar character of Captain Phillip’s settlement the colony he 
established was governed for more than forty years by autocratic 
governors. Gradually it became necessary to nominate a council 
to advise the Governor and then to arrange for the election of 
certain members of the council, thus laying the basis for a repre- 
sentative legislative body. As an outgrowth of remonstrances and 
opposition to autocratic power the home government was finally 
prevailed upon to grant responsible government, with one or both 
houses elective, to New South Wales, Tasmania, South Australia, 
and Queensland. About the same time that the grant of self- 
government was made the colonies themselves began the movement 
for federation which culminated in the establishment of the Com- 
monwealth before the close of the nineteenth century. 

The federation movement made little progress for more than 
twenty years and it did not become a vital issue of the colonies until 
the appearance of France, Germany, and the United States as rival 
colonizing countries. In 1883 the first Australian convention met 
in Sydney and announced an Australian doctrine similar to the 
Monroe Doctrine, to wit: The further acquisition of dominion in 
the Pacific south of the equator by any foreign power would be 
highly detrimental to! the safety and well-being of the British 
possessions in Australasia and injurious to the interests of the 
empire. An outgrowth of this convention was the Federal Council 
of Australasia — the forerunner of the present federation. The 
experience gained through the council as well as a controversy over 
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military defense in the London Conference of 1881 led Sir Henry 
Parkes to undertake the calling of a national Australasian Con- 
' vention. After considerable delay the Convention met in Sydney 
in 1891 and drew the famous Draft Bill which contains in substance 
the present Constitution. This Constitution was put in final form 
and adopted by the Convention of Adelaide in 1897. It received 
the Royal Assent in 1900 and went into operation on January 1, 
1gOI. 

Mr. A. Inglis Clark, who with Sir Samuel Griffith was the 
draftsman of the Bill of 1891, was strong in his admiration of 
American institutions. His knowledge of the constitutional history 
of the United States was profound and his zeal in advocating 
American principles had a marked effect upon the Convention. 
It is generally conceded that the fact that the Constitution of 
Australia so closely resembles that of the United States is due in 
a large measure to Mr. Clark. 


“For my part,” he said in one of his notable speeches, “I would prefer 
the lexis of the American Union to those of the Dominion of Canada. 
In fact I regard the Dominion of Canada as an instance of amalgamation 
rather than federation and I am convinced that the different Australian 
colonies do not want absolute amalgamation.” * 


FEATURES OF THE CONSTITUTION ACT 


The Constitution Act of the Commonwealth of Australia gives 
evidence of a study and comparison of many existing constitutions. 
There is a distinct effort to combine the salient features of English 
parliamentary government with some of the notable principles of 
federal government as developed in the United States. In some 
instances the language of the Constitution of the United States is 
followed directly and there is an evident intent throughout to model 
the form of government after that of the United States and yet to 
leave the basic features of parliamentary government intact. While 
the term Parliament is used, the familiar American designation of the 
Chambers — Senate and House of Representatives — was adopted. 
A Governor General with powers similar to those exercised by the 
Crown in England and by the Governor General of Canada, a 





3 WIsE, THE MAKING OF THE COMMONWEALTH OF AUSTRALIA, 74-76. See also pp. 
118 and 230. 
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Senate with at least six senators from each state, a House based on 
an apportionment according to population, are all included among 
the salient features of the Act. 

The powers of Parliament are specified in thirteen sections and 
include among other things the control of taxation, trade and com- 
merce, foreign affairs, naturalization, and control of naval and 
military defenses; foreign corporations; currency, coinage, legal 
tender, and public credit, including banking and insurance; bills 
of exchange, promissory notes, bankruptcy and insolvency; light- 
houses, etc.; quarantine regulations and fisheries in Australian 
waters; marriage and divorce; postal, telegraph, and telephonic 
services; invalid and old age pensions; conciliation and arbitration 
in industrial disputes; control of railways for naval and military 
purposes. In the scope of powers assigned to the federal Parliament 
the Constitution Act follows the Dominion of Canada rather than 
the Constitution of the United States. Finally, authority over 
matters incidental to the execution of any power has been vested by 
this Constitution in the Parliament, a provision similar to the 
elastic clause of the Constitution of the United States. Within one 
year the home government may disallow any law passed by Parlia- 
ment. Provision is made for a Cabinet and Council of Ministers, 
similar to that of England. A judiciary consisting of a High Court 
is provided with jurisdiction to hear and determine appeals from 
lower federal courts and with original jurisdiction as to suits against 
the Commonwealth or its officers and suits between residents of 
different states. Parliament may confer original jurisdiction along 
other lines involving federal matters and has full power to define 
the jurisdiction of other federal courts. 

Matters with regard to finance and trade are dealt with in con- 
siderable detail in a separate section, and in like manner separate 
consideration is accorded to the rights, duties, and obligations of 
states as well as to the admission of new states. 

Amendments may be proposed by an absolute majority of each 
house, or by a second vote by absolute majority in one of the two 
houses, and when approved by a majority of the electors in a 
majority of the states become a part of the Constitution. 
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PECULIARITIES OF THE COMMONWEALTH CONSTITUTION* 


1. The Commonwealth government is one of limited and enumer- 
ated powers and the parliaments of the states retain the residuary 
powers of government. In this respect the American rather than 
the Canadian plan is followed. 


2. There is no general supervision of the state in the exercise 
of the powers belonging to it as is enjoyed by the Dominion Govern- 
ment over the provinces of Canada. 


3. Declarations of individual right and the protection of liberty 
and property against the government such as exist in the United 
States are conspicuously absent from the Constitution; the indi- 
vidual is deemed sufficiently protected by that share in the govern- 
ment which the Constitution insures him. 


4. The theory of the separation of powers after the model of 
the United States was adopted, but with certain well-understood 
limitations and modifications. 

There is no doubt but that it was intended to establish legal limi- 
tations on the organs of government, and that it devolves upon the 
courts to define these limitations.> But attention is called to the 
fact that the greater’ number of cases in American courts which 
refer to the separation of powers have been decided not on the 
implied prohibition arising from the separation of powers, but upon 
express restraints imposed on the legislature such as the prohibition 
of bills of attainder or ex post facto laws and the prohibition against 
the state legislatures as to laws impairing the obligation of con- 
tracts, or the deprival of due process of law. Especial care must 
therefore be taken, say the Australian authorities, in the application 
of American precedents on this subject to a constitution where 
these additional restrictions do not exist.’ The separation of 
powers in the states is held to be merely a rule of expediency sub- 
ject to political sanctions.’ As to the Commonwealth government, 
any attempt by the Parliament to set aside or reverse the judgment 





* Cf. Moore, COMMONWEALTH OF AUSTRALIA, 2 ed., 68-71. 

5 Ibid., 94, 96, 97. 

® On the effect of the lack of specific limitations, consult Quick & GaRRAn, Con- 
STITUTION OF THE AUSTRALIAN COMMONWEALTH, 720-22. 

7 Moore, 96. 
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of a court of federal jurisdiction, it is maintained, would be held 
void as an invasion of the judicial power. Whereas in America 
the ordinary rule of separation requires that the executive shall 
exercise no discretion in the making of rules and regulations except 
as to the details of administration,’ the executive of Australia is 
specifically granted an ordinance power.® 


5. In the distribution of powers the Constitution Act is more 
specific than the Constitution of the United States. There are 
matters: 


(a) Exclusively federal, such as the location of the seat of govern- 
ment and the public property of the Commonwealth. 

(6) Over which the power of the Commonwealth Parliament 
operates by way of paramount legislation merely, overriding any 
exercise by the state of its own power. This division includes such 
_ powers as are expressly granted to the Commonwealth but con- 
cerning which federal legislation is not adequate or exhaustive. 

(c) Over which the Parliament of the Commonwealth and the 
parliaments of the states have concurrent and independent juris- 
diction, such as taxation. 

On a few subjects procedure is direct from the states to the Colo- 
nial Office in England and consequently these matters are not 
within federal jurisdiction. The most important are the allowance 
and disallowance of state legislation, the appointment and removal 
of state governors, and the amendment of state constitutions. 


6. The establishment of judicial review in the High Court as to 
federal constitutional questions. 


Each of the peculiar features of the Commonwealth Constitution 
might profitably be considered in detail, but it is intended at this 
time to deal particularly with the development of judicial review. 
After a prolonged controversy in which the representatives of the 
home government and a few of the Australian delegates aimed to 
establish an appeal to the Privy Council similar to that in force in 
Canada, the following section eventually was accepted by both 
parties and made a part of the Commonwealth Constitution: 





8 See Field v. Clark, 143 U. S. 649 (1891). 
® For a criticism of the American doctrine and a defense of the Australian plan, 
see MOORE, 99-101. 
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“Section 74. No appeal shall be permitted to the Queen in Council 
from a decision of the High Court upon any question, howsoever arising, 
as to the limits inter se of the Constitutional powers of the Commonwealth 
and those of any State, or States, or as to the limits inter se of the Con- 
stitutional powers of any two or more States, unless the High Court 
shall certify that the question is one which ought to be determined by 
Her Majesty in Council.” ?° 


The language is sufficiently indefinite to leave some doubt as 
to the intention of the framers, but the majority of the Australian 
delegates accepted this wording on the belief that it gave practically 
final jurisdiction to the High Court on constitutional questions. 
The controversy which arose over the interpretation of the section 
is one of the most interesting raised in the history of self-gov- 
ernment as well as one of the greatest issues of modern con- 
stitutional interpretation. 

The interpretation of the Commonwealth Constitution was first 
presented to the court in D’Emden v. Pedder,“ wherein was involved 
the Tasmanian Stamp Act, on which the question was raised whether 
the Act operated as an interference by way of taxation and conse- 
quent control with a federal agency or instrumentality. As a 
similar issue to that determined in McCulloch v. Maryland was 
raised, the court quoted freely from the American precedent and 
commended the opinion of Chief Justice Marshall. The doctrine 
of the immunity of federal instrumentalities from taxation as 
formulated in the McCulloch case was accepted and incorporated 
in the: court’s opinion and judgment. The intention to follow 
American precedents was thus expressed: 

“‘When, therefore, under these circumstances, we find embodied in 
the Constitution provisions undistinguishable in substance, though varied 
in form, from the provisions of the Constitution of the United States 
which had long since been judicially interpreted by the Supreme Court 
of that Republic, it is not an unreasonable inference that its framers 
intended that like provisions should receive like interpretation.” 


It was emphatically asserted to be the duty of the court to deter- 
mine the validity of an attempted exercise of legislative power, and 
the principle was announced that 





10 For the history of the introduction and passage of this clause, consult Quick & 
GARRAN, especially pp. 242, 247, 724, 735, 748-50. 

m1 1C. L. R. gt (1904). 

2 Tbid., 113. 
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“if a state attempts to give its legislative or executive authority an opera- 
tion which if valid would interfere to any, the smallest, extent, with the 
free exercise of the legislative or executive power of the Commonwealth, 
the attempt, unless expressly authorized by the Constitution, is invalid 
and inoperative.” ¥ 


In supporting the judgment of the court, Justice Griffith 
maintained : 


“We are not, of course, bound by the decisions of the Supreme Court 
of the United States. But we all think that it would need some courage 
for any Judge at the present day to decline to accept the interpretation 
placed upon the United States Constitution by so great a Judge so long 
ago as 1819, and followed up to the present day by the succession of 
great jurists who have since adorned the Bench of the Supreme Court at 
Washington. So far, therefore, as the United States Constitution and 
the Constitution of the Commonwealth are similar, the construction put 
upon the former by the Supreme Court of the United States may well 
' be regarded by us in construing the Constitution of the Commonwealth, 
not as an infallible guide, but as a most welcome aid and assistance.” “ 


In this, as in subsequent cases, it is evident that the High Court is 
definitely committing itself to the principles and the construction 
of constitutional law as adopted in the United States. The High 
Court, like the Supreme Court of the United States, assumes the 
réle of guardian of the Commonwealth Constitution Act.” 

The judicial controversy which has the greatest interest from the 
standpoint of constitutional law is Wollaston’s Case, which involved 
an income tax act of the State of Victoria, held to apply to the salary 
of a Commonwealth officer.* By the Supreme Court of Victoria 


* C.L.R. oz. 

4 Tbid., 112. In Municipal Council of Sydney ». Commonwealth of Australia, 
Justice O’Connor says: “The principles laid down by Marshall, C. J., in his historic 
judgment in McCulloch v. Maryland . . . are as applicable to the Australian Com- 
monwealth Constitution as to the United States Constitution.” 1 C. L. R. 208, 239 
(1904). See also Jumbunna Coal Mine ». Victorian Coal Miners’ Association, 6 
C. L. R. 309 (1908). 

% Cf. Quick & GARRAN, 725. Also CLARK, AUSTRALIAN CONSTITUTIONAL Law, 
2 ed., 6, wherein the author maintains-that “In regard to many provisions of the 
Constitution of the Commonwealth, the historic decisions of the Supreme Court of 
the United States which were delivered by Chief Justice Marshall and his associates 
during the first half century of the Republic cannot fail to be followed in Australia 
whenever the language to be interpreted is substantially the same as that to which 
the irresistible reasoning of those decisions was applied.” 

16 In re The Income Tax Acts (No. 4), 28 V. L. R. 357 (1902). Fora good account 
of this controversy, consult Moore, Part VII, Chap. 3, on'the Doctrine of the Immu- 
nity of Instrumentalities. 
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it was held that the principle laid down in McCulloch v. Maryland 
that a state of the Union has no power to impede or control any of 
the constitutional means to carry into effect federal constitutional 
powers has no application in construing the Commonwealth Con- 
stitution. The leading case in the United States, it was claimed, 


“adopted a sweeping generalization which sought to decide once and for 
all those questions which might, by even distant possibility, arise, as 
well as those which had arisen.” !” 


The court then referred to some recent decisions in the United 
States which tend to limit the principle of the McCulloch case and 
insisted that, while the actual instrumentalities of government of 
either the Union or of a state cannot be taxed by a state or by the 
Union, there is nothing in Chief Justice Marshall’s decision to 
prevent the taxation of the property of a person who is merely an 
agent of Union or state. Reference was then made to the fact that 
the ‘courts in Canada readily adopted the guidance of American 
decisions, although the constitutional position of the Dominion 
legislature in relation to those of the provinces was very different 
from that which prevailed in the United States. 


“There are, however,” says the court, “many essential differences 
between the Constitution of America and the Constitution of both the 
‘Dominion of Canada and of the Commonwealth of Australia. The 
Crown of England has always insisted on maintairfing the prerogative 
right to disallow any legislation, either by way of ordinance of a Governor 
in Council in a Crown colony, or by Act of Parliament in any self- 
governing colony, and this right has been acted on, not very frequently, 
it is true, but still many times.” '* 


Thus the right of disallowance for Australia was cited as evidence 
of an intention to give effect to a system of government funda- 
mentally different from the American system. 


On an appeal of Wollaston’s Case to the High Court the principle 
announced in the case of D’Emden v. Pedder was emphatically 
reaffirmed.'® In rendering judgment Chief Justice Griffith said: 


“They [the judges of the Supreme Court of Victoria] said they 
preferred to follow the decisions of the Judicial Committee of the Privy 
Council upon the Constitution of Canada, suggesting that this court had 


7 28 V. L. R. 384. 18 Tbid., 381. 
18 Deakin v. Webb, 1 C. L. R. 585 (1904). 
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indicated a disposition to show a preference for the American over the 
English decisions. This is, we think, a somewhat novel mode of dealing 
with a judgment of a court of final appeal. . . . It isa matter of common 
knowledge that the framers of the Australian Constitution were familiar 
with the two great examples of English-speaking federations and deliber- 
ately adopted, with regard to the distribution of powers, the model of 
the United States, in preference to that of the Canadian Dominion.” *° 


The scheme of the Canadian Constitution, it is particularly 
contended, was rejected by the framers of this Constitution, and 
especially is this true with respect to the distribution of powers 
between the federal government and the states and as to section 74 
which relates to the final interpretation of the Constitution. 


“We considered our judgment and have given it” said the court, 
“and, by the provisions of the Constitution, our judgment is final and 
conclusive.” 


The scheme of the Constitution plainly expressed is that for the 
determination of these constitutional questions this court is to be 
the tribunal of ultimate appeal, unless the court itself is satisfied 
that there is some special reason which would justify it in certifying 
that the question ought to be determined by the Sovereign in Coun- 
cil." Canadian decisions such as The Bank of Toronto v. Lambe * 
were held to have no bearing on the case, and the court again cited 
Marshall’s opinion in the Maryland case with the observation that 
the reasoning of that judgment appeared to be unanswerable. 
Continuing, Justice Griffith contended: 


“In my opinion the principles applicable to the granting by the Ju- 
dicial Committee of special leave to appeal from this Court or from the 
Supreme Court of a State are not applicable in this case. Grave responsi- 
bility is cast upon this Court by the Constitution. We know historically 
that that responsibility was only cast upon us after long consideration 
and negotiation. Various proposals were made, and the establishment 
of the Commonwealth very nearly fell through in consequence of the 
differences of opinion upon the point. The final solemn determination 
of the English Parliament, with the assent of Australia, was that that 
responsibility should be cast upon the High Court. I agree with Mr. 
Higgins that we should be guilty of a dereliction of duty almost amount- 
ing to a breach of trust if we were to decline to accept that responsibility 





2 1 C. L. R. 604, 606. 21 C. L. R. 621, 622. 2 12 A.C. 575 (1887). 
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unless we were in a position to say in intelligible language that there was 
some special reason, capable of being formulated, why the Privy Council 
was, and why we were not, the proper ultimate judges of the ques- 
tion.” 


Even more emphatic is the language of Justice O’Connor: 


“So strongly do I feel that that duty has been cast on myself as a 
member of this Court, that I have no hesitation in saying, if we found 
that by a current of authority in England, it was likely that, should a 
case go to the Privy Council, some fundamental principle involved was 
likely to be decided in a manner contrary to the true intent of the Con- 
stitution as we believed it to be, it would be our duty not to allow the 
case to go to the Privy Council, and thus to save this Constitution from 
the risk of what we would consider a misinterpretation of its funda- 
mental principles.” * 


The case did not end here, for it was soon appealed to the Privy 
Council, and in Webb v. Outrim * the court of appeal for the British 
Empire decided to uphold the state court and thereby overruled 
the judgment of the High Court in two of its greatest decisions. 


“No restriction,” says the Council, “on the power of the Victorian 
legislature in favour of such officer is expressly enacted by the Common- 
wealth Constitution Act, nor can one be implied on any recognized 
principle of interpretation applicable thereto.” * 


Moreover, the Council denied that the Commonwealth Parlia- 
ment could take away the right of appeal in this case. The 
contention that such an act on the part of a state is impliedly 
forbidden by the Constitution after the analogy of Marshall’s 
reasoning was thus disposed of: 


“The analogy fails in the very matter which is under debate. No State 
of the Australian Commonwealth has the power of independent legis- 
lation possessed by the States of the American Union. Every Act of 
the Victorian Council and Assembly requires the assent of the Crown, 
but when it is assented to, it becomes an Act of Parliament as much as 
any Imperial Act, though the elements by which it is authorized are 
different. . . . The American Union, on the other hand, has erected 
a tribunal which possesses jurisdiction to annul a statute upon the 
ground that it is unconstitutional. But in the British Constitution, 
though sometimes the phrase ‘unconstitutional’ is used to describe a 





31C.L. R. 622. “1C.L. R. 631. % [1907] A. C. 81. % Tbid., 81. 
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statute which, though within the legal power of the Legislature to enact, 
is contrary to the tone and spirit of our institutions, and to condemn the 
statesmanship which has advised the enactment of such law, still, not- 
withstanding such condemnation, the statute in question is law and must 
be obeyed. It is obvious that there is no such analogy between the two 
systems of jurisprudence as the learned Chief Justice suggests.” 2” 


In reference to that part of the opinion which declares the United 
States Constitution a model for the Australian Constitution, Their 
Lordships say they “are not able to acquiesce in any such principle 
of interpretation.”’ Neither of these sections (73 and 84) authorizes 
the Commonwealth Parliament, they claim, to take away the right 
of appeal in such a case as the one under consideration, nor does 
any other section directly give such authority.* For these reasons 
Their Lordships declined to acquiesce in the judgments rendered 
by the High Court. 

When the issue was again presented to the High Court ” it was 
held that the High Court was the ultimate arbiter upon all con- 
stitutional questions, unless it was of opinion that the question at 
issue in any particular case was one upon which it should submit 
itself to the guidance of the Privy Council, and the court was 
therefore not bound to follow the decision in Webb v. Ouirim, but 
should follow its own well-considered decision. Chief Justice 
Griffith said that in D’Emden v. Pedder the court held 


“that the doctrine laid down in the celebrated case of McCulloch v. 
Maryland was applicable to the Constitution of the ‘Commonwealth of 
Australia. . . . In the case of Deakin v. Webb the Court again affirmed 
that rule, and, adopting the reasoning of the Supreme Court of the 
United States in the cases of Dobbins v. Commissioners of Erie County 
and The Collector v. Day, applied it to the case of a State income tax 
upon the emoluments of Federal ministers and members of Parliament.’’*° 


The Chief Justice continued: 


“For the first time in the history of the British Empire a Court has 
been established as to which it has been declared that no appeal shall be 


27 [1907] A. C. 88, 80. 

%8 Tbid., gt. 

29 Baxter v. Commissioners of Taxation, 4 C. L. R. 1087 (1907). See also Common- 
wealth v. State of New South Wales, 3 C. L. R. 807 (1906), in which a transfer was 
declared a necessary instrumentality of the Commonwealth for the acquisition of land 
for public purposes and that the transfer was therefore exempt from state taxation. 

30 4 C. L. R. 1100. 
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permitted from its decisions on certain questions unless the Court itself 
certifies that the question jis one which ‘ought to be determined’ by 
the Sovereign in Council. These words cast upon the Court the duty of 
determining whether the question is such an one or not, and, if it thinks 
that it is not, it is its solemn duty to say so... . 

“Tt appears to us that these considerations show that the High Court 
was intended to be ‘set up as an ‘Australian ‘tribunal to decide questions 
of purely Australian domestic concern without appeal or review, unless 
the High Court in the exercise of its own judicial functions, and upon its 
own judicial responsibility, forms the opinion that the question at issue 
is one on which it should submit itself to the guidance of the Privy Coun- 
cil. To treat a decision of the Privy Council as overruling its own decision 
on a question which it thinks ought not to be determined by the Privy 
Council would be to substitute the opinion of that body for its own, 
which would be an unworthy abandonment of the great trust reposed in 
it by the Constitution. It is said that such a state of things as would 
follow from a difference of opinion between the Judicial Committee and 
the High Court would be intolerable. It would not, perhaps, have been 
extravagant to expect that the Judicial Committee would recognize 
the intention of the Imperial legislature to make the opinion of the High 
Court final in such matters. But that is their concern, not ours. . . 
For these reasons we are of opinion that this court is in no way bound by 
the decision of the Judicial Committee in Webb v. Outrim, but is bound 
to determine the present appeal upon its merits according to its own 
judgment. In other words, we think that this Court is in effect directed 
by the Constitution to disregard the unwritten conventional rule as to 
following decisions of the Judicial Committee in cases falling within 
sec. 74.3! 


The court concluded that the analogy between the Australian 
and the American Constitutions is perfect. The Privy Council 
temporarily at least accepted the situation by refusing to allow an 
appeal.” 

The outcome of the controversy was the passage of the Common- 
wealth Salaries Act of 1907 which granted the states authority to 
impose a tax upon Commonwealth officers.* 

By another act of the Commonwealth in 1907 an effort was made 
to prevent a similar controversy to that of Wollaston’s Case by 





3 4 C.L. R. 1102 ef passim. 

% [1908] A. C. 214. 

3 For the affirmance of this act, see Chaplin 7. Commissioner of Taxes for South 
Australia, 12 C. L. R. 375 (1911). 
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requiring that state cases involving the construction of the Com- 
monwealth Constitution be appealed directly to the High Court. 
According to all indications the High Court has won, although it 
is still claimed that the issue remains an undetermined matter in 
Australian constitutional law. According to Sir A. B. Keith, 


“Tt is far from easy to predict the future of the doctrine of implied 
prohibition, for if the three senior judges (Griffith, Barton, and O’Connor] 
of the High Court are fully convinced of the principle which they have 
adopted from the first as the basis of the consideration of the Constitu- 
tion, the two junior judges [Isaacs and Higgins] are evidently, if in 
different degrees, quite unwilling to admit its validity, and they have 
declared in open court that they do not consider themselves bound 
by it.” * 


A Commonwealth act, it is maintained, is powerless to undo what 
has been done and it cannot reverse the Privy Council. The 
Judicial Committee and the High Court each claim to be the final 
court of appeal on the interpretation of the Australian Constitution. 

The principle of implied prohibitions was considered in Federated 
Amalgamated Government Railway and Tramway Service Association 
v. New South Wales Railway Traffic Employes Association,» in which 
the court applied the principle of previous cases to an attempted 
interference with the sovereign powers of the states by the ex- 
ercise of the legislative or executive power of the Commonwealth. 
The rule laid down in D’Emden v. Pedder that when a state attempts 
to give to its legislative or executive authority an operation which, 
if valid, would interfere with the free exercise of the legislative or 
executive power of the Commonwealth, it is to that extent invalid 
and inoperative, is reciprocal, says the court. It is equally true of 
an attempted interference by the Commonwealth with state 
instrumentalities. The application of the rule is not limited to 
taxation. A state railway is a state instrumentality within that 





“ Keith, “Legal Interpretation of the Constitution of the Commonwealth,” 12 
J. Soc. or ComPARATIVE LEGISLATION (N. S.) 120. For a criticism of the judgment 
and reasoning of the High Court, consult 2 Kerra, RESPONSIBLE GOVERNMENT IN THE 
DoMINIONS, 821-37. | 

% 4 C.L. R. 488 (1906). For the significance of the rule laid down in this case, see 
Attorney-General for New South Wales ». Collector of Customs, 5 C. L. R. 818 (1908). 
See also King »v. Sutton, 5 C. L. R. 789 (1908), in which the High Court appears to 
have held that the power to make laws with respect to foreign commerce belongs by 
implication exclusively to the Commonwealth Parliament. 
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rule with respect to the attempt to regulate the terms and con- 
ditions of the engagement, employment, and remuneration of 
servants. 

Few decisions as significant as those relating to the immunity of 
instrumentalities from taxation have been rendered by the High 
Court, but the trend of constitutional interpretation is shown in 
some minor cases which may be briefly reviewed. It was very soon 
determined that the High Court will not decide abstract questions 
of constitutional law and that a complainant must show that he 
has personally been injured before he can have the constitutionality 
of a law tested. The provision for the distribution of powers be- 
tween the states and the Commonwealth was discussed in King v. 
Barger with the approval of decisions of the Supreme Court of the 
United States as to the distribution of powers and the insistence 
that a similar distribution was made in the Constitution Act.” 
In the State Railway Servants case the High Court held that the 
inclusion of disputes relative to employment on state railways was 
ultra vires as an invasion of the exclusive powers of the state.® 

A clear presentation of the function of the High Court is given 
in the Union Label case *® wherein the decision was rendered that 
the portion of the Trade Marks Act of 1905 establishing a workers’ 
mark was ulira vires as involving the state power over domestic 


commerce and industry. Chief Justice Griffith maintained that 


“Tt would indeed be a lamentable thing if this Court should allow itself 
to be guided in the interpretation of the Constitution by its own notions 
of what it is expedient that the Constitution should contain or the Parlia- 
ment should enact. . . . Now, while there is no doubt that within the 
ambit of its powers the Parliament is supreme, it has no authority what- 
ever beyond that ambit. ... But it is for this Court to determine, 
when its interpretation is sought, whether an asserted authority is or is 
not conferred by the Constitution.” * 





% Bruce v. Commonwealth Trade Marks Label Association, 4 C. L. R. 1569 (1907). 
See also Attorney-General for New South Wales v. Brewery Employés Union of New 
South Wales, 6 C. L. R. 469 (1908). 

7 6 C. L. R. 41, 67 (1908). 

38 The Federated Amalgamated Government Railway and Tramway Service 
' Association ». New South Wales Railway Traffic Employés Association, 4 C. L. R. 488 
(1906). 

‘ §® Attorney-General for New South Wales v. Brewery Employés Union, 6 C. L. R. 
469, 491 (1908). 
#0 Tbid., 500. 
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Justice Isaacs held that 


“no considerations of expediency or desirability springing from any 
source whatever are permissible to the Court in determining the limits 
of an express and substantive power. It is a mere question of dry law 
as to the extent of the power granted, to be determined on ordinary legal 
principles.” # 


As to the right to decide on the validity of acts, Justice Higgins 
observed: 


“Nothing would tend to detract from the influence and the usefulness 
of this Court more than the appearance of an eagerness to act in judg- 
ment on Acts of Parliament, and to stamp the Constitution with the im- 
press which we wish it to bear. It is only when we cannot do justice, in 
an action properly brought, without deciding as to the validity of the Act, 
that we are entitled to take out this last weapon from our armour; and 
the fact that the question raised in this case has not been argued before 
_ any other bench, and possibly may not be argued, or even arguable, on 
appeal from us, adds to the weight of our responsibility in making sure 
that there is a cause of action.” 


Among the acts or portions of acts invalidated by the High 
Court are a state license act discriminating against the citizens of 
other states,* several sections of the Australian Industries Preserva- 
tion Act of 1906,“ an award of a federal court of conciliation and 
arbitration contrary to a prior award of a state wage board,® and 
the regulation of the Governor General pertaining to the publication 
of a list of subscribers connected with any telephone exchange.” 
On the whole the court has been rather liberal in its review of the 
recent acts developing and extending the federal powers as defined 
in the Constitution. 

When an issue arose over the Royal Commissions Act of 1902-12 
the court could not come to an agreement and availed itself of the 
power under section 74 to refer a question of constitutional inter- 
pretation to the Privy Council. The Council held the act wlira 

“# 6C.L.R. 550. 

 Ibid., 590. 

# Fox v. Robbins, 8 C. L. R. 115 (19009). 

“ Huddart Parker & Co., Ltd. ». Moorehead, 8 C. L. R. 331 (19009). 

* Australian Boot Trade Employés Federation ». Whybrow & Co., 10 C. L. R, 
266 and 11 C. L. R. 311 (1910). 


“ Commonwealth v. Progress Advertising and Press Agency Co., Ltd., 10 C. L. R. 
457 (1910). 
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vires so far as it purported to enable a Commonwealth Royal Com- 
mission to compel answers generally to questions in relation to 
the intrastate sugar industry, or to order the production of docu- 
ments relative thereto, or otherwise to enforce compliance by the 
members of the public with its requisition.’ The Council seemed 
to recognize an error in its judgment in the Webb case by admitting 
that in fashioning the Constitution of the Commonwealth of 
Australia the principle established by the United States was adopted 
in preference to that chosen by Canada. Recently a Commonwealth 
land tax assessment act “ and an act limiting the power of the 
High Court with regard to awards of the Court of Conciliation and 
Arbitration “ were held invalid. 


JupicIAL REVIEW IN THE STATES 


As in the United States, the interpretation of the Constitution 
is not for the judiciary of the Commonwealth alone; it falls upon 
every court throughout the Commonwealth. Although every court 
of competent jurisdiction is an interpreter of the Constitution, and 
the High Court subject to an advisory review by the Privy Council 
is the authoritative and final interpreter of the Constitution, the 
state parliaments enjoy a position of independence unknown to 
the state legislatures in the United States, or to the provincial 
parliaments in Canada. This arises from the fact that few pro- 
hibitions on the states are included in the Constitution and there are 
no inhibitions arising from general phrases like due process of law 
and the impairment of the obligation of contracts. Furthermore 
the doctrine of implied prohibitions, although accepted by the 
judiciary, has been given by legislative enactment a very limited 
application. 

The nature of judicial review in the states can best be indicated 
by some of the decisions in Victoria and in New South Wales. In 
Victoria it was decided as early as 1862 that the Supreme Court 
had power to examine the validity of an act of the state parlia- 





47 Attorney-General for Commonwealth of Australia v. Colonial Sugar Refining Co., 
Ltd., 17 C. L. R. 644 (1913). For a criticism of the action of the Privy Council in this 
case, see W. J. Brown, ‘‘The Nature of a Federal Commonwealth,” 30 L. Quart. Rev. 
301. 

48 Waterhouse v. Deputy Federal Commissioner of Land Tax, 17 C. L. R. 665 (1914). 

49 The Tramways Case, 18 C. L. R. 54 (1914). 
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ment.®® It was declared to be the duty of the court on another 
occasion to interpret acts so as to carry out the manifest intention 
of the legislature, even though the court be compelled to strike 
out words to do so.*! In the case of George Dill,” involving the 
question of constitutionality, the court observed: 


“The case of the Bank of Australasia v. Nias was cited to shew that 
the Court has power to examine the validity of an Act of the Parliament 
of Victoria. Of this there can be no doubt. . .. The case of Kenny v. 
Chapman turned entirely on the question whether the Act No. 128 was 
valid. But this is a power which should in all cases be exercised by the 
Court with the greatest caution. A statute passed by the Supreme Legis- 
lature of the Colony with all the deliberation which our Constitution de- 
mands, ought not to be held invalid by the Supreme Court, except on 
the clearest and most cogent grounds, especially where it has passed 
that examination to which all Colonial Acts are subjected in England, and 
has not been disallowed. . . . The Act of the 20th Victoria, establishes a 
boundary of the privileges adopted. The Court, when occasions arise, 
must take care that the boundary is not overstepped. It is no answer 
to say that the task may, at times, be one of extreme difficulty. It is 
often so in other portions of our law. The Court must solve it in each 
case as it occurs.” 


For New South Wales a similar precedent was established as 
early as 1861 in Rusden v. Weekes.™ It was held that the courts of 
a colony have the power and are under obligation to decide whether 
an Act of the Colonial Legislature is in contravention of an Act 
of the Imperial Parliament and consequently not binding on the 
inhabitants of the colony. Justices Marshall and Kent were quoted 
in a citation of American cases. According to Justice Mulford 


“where two laws are apparently inconsistent it is the province of the 
Court to reconcile them if possible, — if not, to say which is in force and 
which is not. ... The fundamental principle of law as applicable to 
powers of colonial Legislatures is, that they may be controlled by the 
Imperial Parliament, and every Court must decide whether they have 
been controlled or not. It is not the duty of the Supreme Court more 
than any other Court to do this.” 





50 In re Dill, 1 W. & W. (L.) 171, 187 (1862). 
5t Regina v. Draper, 1 Vict. (L.) 118 (1870). 
8 y W. & W. (L.) 171 (1862). 

5 Tbid., 187, 190. 

& Legge 1406, 1416 (1861). 
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The extent of judicial control is evidenced in Lazarus v. Stutchbury, 
where it was held that although a rule of court was inconsistent 
with the terms of an act, but the practice of the court had followed 
the rule for twenty years, the practice must prevail. 

When the question was raised whether a power existed in a state 
court to grant a mandamus to compel a federal officer to perform 
duties imposed upon him by the federal parliament when the duties 
were to be performed within the state, Justice Owen remarked: 


“There is no case analogous to this in any of the English cases that 
throws any light on the subject. We must go to some country where 
there are two such Constitutions as we have here, such as America and 
Canada. In America it had been decided over and over again that a 
mandamus will not lie in a state court to compel the performance of a 
duty by a Federal officer. That appears to me to be an analogous case 
to that now before the Court. The American decisions appeared to be 
based upon the principle of separate sovereignties, the Federal and the 
State Governments, and here the Federal Government and the State 
Government are two distinct entities, as distinct to my mind as if they 
were separated by territorial boundaries. I think that exactly the same 
principle must apply in dealing with the question in this State as would 
apply in America. For these reasons I am of opinion that we have no 
power to grant a mandamus to compel the Collector of Customs to 
perform duties imposed upon him by the Federal Parliament.” * 


In the Royal Commissions case the justices, quoting Sir Edward 
Coke, held that the king may constitute new courts of law with 
the assent of Parliament, but insisted that such courts must proceed 
by due process of law, and administer the law whether common law 
or statute law, so that the subject may know precisely how and by 
what law his case is to be dealt with. Consequently, a royal com- 
mission intended to inquire into a matter which was within the 
jurisdiction of the Court of Arbitration was held illegal. The theory 
of the separation of powers and of the independence of the courts 
were thus defended: 


“No lawyer has ever ventured to contend that the prerogative of the 
King can be stretched so as to give him the right to interfere with the 
proceeding of Courts of Justice. Such an interference, whether it be by 
asserting a right to give judgments in disputes which are pending or 





& 7 N.S. Wales L. R. 328 (1886). 
% Fx parte Goldring, 3 N. S. Wales 260, 264 (1903). 
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to constitute an irregular Court of Appeal to revise the decision of a 
regular and constitutional Court, is, in my opinion, illegal.” *” 


In Crick v. Harnetit® a standing order of a legislative assembly 
relative to misconduct was attacked as being wlira vires. It was 
held by the court that the House had no power to pass the standing 
order, even though the order had been passed and had been approved 
by the Governor. Chief Justice Griffith, holding]that the court 
had power to inquire into the validity of the standing order, said: 


“Tt is obvious that a court of law has the duty of enquiry, should 
occasion arise, as to what are the inherent powers that must be implied 
from mere necessity, and would it not be more than strange if the Court 
was debarred from considering whether the Legislative Assembly, itself 
the creature of the Constitution Act, was, in a vital matter, exceeding the 
power expressly given to it by the Act. If the Court was so debarred, 
then indeed I know not to what excess standing orders might be passed, 
even to the extent of committing a member to a long term of imprison- 
ment.’ 59 


Similar authority was exercised by the state judiciary when a 
portion of the Australian Agricultural Company Act was declared 
void. On another occasion an act of Parliament giving the Crown 
power to invade private rights was construed strictly with the 
observation that 


“private rights should be guarded and protected from invasion to a 
greater extent than the law allowed. When a private right is invaded it 
is no answer to say that it is for the public good. It is altogether contrary 
to constitutional principles to permit the invasion of private rights.” © 


Subsequently a New South Wales law excluding Australian native- 
born convicts was declared ultra vires. 

_ For the states the principle had been long established that the 
colonists carry with them only so much of the English law as was 
considered applicable to their own situation — the applicability of 


57 Ex parte Leahy, 4 N. S. Wales 401, 425 (1904). 

88 7 N. S. Wales 126 (1907). . 

59 Tbid., 133. When this issue was carried to the Privy Council the decision of the 
Supreme Court was reversed on the ground that it was impossible to say upon a fair 
view of all the circumstances that the standing order in question did not relate to the 
orderly conduct of the Assembly. See 7 N. S. Wales 451. 

6 See v. Australian Agricultural Company, 10 N. S. Wales 690 (1910). 

61 Allen v, Foskett, etc., 14 N. S. Wales S. C. R. 456 oe. 

® Rex v. Smithers, 16 C. L. R. 99 (1912). 
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any law being a question for judicial determination as occasion 
arises. 


CONSTITUTIONAL INTERPRETATION AND JUDICIAL REVIEW IN AUs- 
TRALIA, CANADA, AND THE UNITED STATES COMPARED 


Lawyers and the courts in Australia are constantly making 
comparisons with the law and the practice of judicial review in 
similar federations, particularly Canada and the United States. 

It was intended throughout the movement which resulted in 
the formation and adoption of the Constitution’ Act to create a 
form of union which differs fundamentally from the uniog of the 
provinces of Canada. This intention is apparent in the rejection 
of the Canadian plan of retaining reserved powers in the Dominion 
and enumerating the powers of the provinces and also the rejection 
of the Canadian scheme of executive veto over provincial legislation. 
The difference between the Constitution Act and the British North 
America Act seemed to the founders of the Australia federation so 
marked that in defining the new government they refused to accept 
the term “Dominion” and adopted “Commonwealth” ® instead. 


“Tt is a curious fact,” says the Canadian commentator Lefroy, “that 
whereas the Canadians living alongside of the United States endeavored 
when confederating to reproduce British forms and principles rather than 
American whenever the two differed, the Australians have very largely 
preferred the latter.” 


The distinction between the Constitution Act and the North 
America Act is further evidenced by the fact that the Australian 
courts refused to follow the Canadian Supreme Court and the 
Privy Council in determining the doctrine of implied prohibitions 
and in the insistence on retaining section 74 in the Constitution, 
whereby the High Court has refused to accept the right of review 
of the Privy Council on constitutional questions. 

In comparison with the federal system of the United States the 





8 On the significance of the selection of name, consult Moore, 66, 67. 

* Lefroy, “The Commonwealth of Australia Bill,” 15 L. Quart. Rev. 156. 
“Tt seems a pity that the Australians should destroy the symmetry of things by pre- 
ferring the word ‘Commonwealth’ with its decidedly American flavour. However, 
in like manner they prefer ‘States’ to ‘provinces’ and most deplorable of all, as it 
seems to me, the term ‘House of Representatives’ to that of ‘House of Commons,’ 
with all its honoured associations,” 156-67. 





616 HARVARD LAW REVIEW 


Constitution Act shows striking similarities, first in the distribution 
of powers between state and federal authorities, and second in the 
evident intention to adopt American principles of judicial review of 
legislative acts and judicial interpretation of the Constitution itself. 
In a number of instances the language of the Constitution of the 
United States is followed and a similar interpretation is accepted 
by the courts. A large part of the constitutional law of Australia, 
it is frequently claimed, has been taken from the legislation of the 
Congress and the decisions of the Supreme Court of the United 
States. The similarity in this respect is greatly increased by the 
extent and freedom with which Australian judges make use of 
American judicial precedents. In accepting the American doctrine 
of judicial review, Justice Clark observed: 


“so great and momentous a power has probably never been vested in 
_ any other judicial tribunal in the world, and the impregnable position 
assigned to the Supreme Court of the United States may always with 
pardonable pride be claimed by the advocates of a republican form of 
government as having been first exhibited to the world in association 
with republican institutions.” © 


As in the United States, the power is nowhere expressly granted 
in the Constitution but is held to exist as an incident of judicial 
power. It is held to belong of right to all courts within the Com- 
monwealth. 

Certain differences between the two federations are worthy of 
note. One difference to which Australian writers usually refer is 
the extent of popular participation in the making of the Constitution. 


“The federation of Australia was a popular act, an expression of the 
free will of the people of every part of it, and therein, as in some other 
respects, it differs in a striking manner from the federation of the United 
States, of Canada, and of Germany.” © 


Moreover, the Australians did not see fit to enact as a part of their 
Constitution the provisions which are familiarly known as the Bill 
of Rights of American constitutions. Nor did they insert any of 
the general phrases, such as due process of law and equal protection 
of the laws, which have been such a fruitful field for the judicial 





% CLARK, 5. 
% Moore, 64. In comparison with the United States “the most scrupulous care 
was taken to make the popular participation a reality and not a fiction,” 66, 67. 
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mind in the effort to limit legislative action. With no inhibition 
as to the obligation of contracts and no due process restriction, the 
states of the Australian Commonwealth have a freedom which the 
states of the United States do not enjoy. In Australia, where 
there is no background of enumerated and implied individual rights 
secured against legislative invasion, there is a strong presumption 
in favor of the power of the legislature as against that of the other 
organs of government. 

There is a disposition to claim also that American courts have 
gone too far in interposing limitations to legislatures and to charge 
that judges in the United States have a tendency to make rather 
than to interpret the law. Thus it is contended that 


“the freedom with which American Judges resort to first principles is 
remarkable. They build up a theory of sovereignty and, in fact, construct 
laws on that basis, in a manner comparable to that which would be 
followed by an International Jurist in dealing with some branch of his 
science not yet covered by authoritative practice. The reasoning of 
Marshall (making allowance for the fact that he was dealing with popular 
sovereignty) is such as might have been used by an early jurist in formu- 
lating the immunity of a foreign ambassador from local taxation.” ®* 


In this connection it has been held that an implication as a basis for 
legislative restrictions must be necessary, not conjectural or argu- 
mentative. 

While apparently the states of Australia are more favorably 
situated than those of the federal system of the United States, 
there is a decided tendency toward centralization which may change 
the federal relations so as to curtail considerably the range of state 
powers. That the states are destined to a subordinate position is 
the judgment of some careful students of Australian affairs.® 
In view of the wide range of subjects which is accorded to the 
Commonwealth it is thought that the control of state legislation 
will tend to become as extensive as that of the Dominion Parliament 
over provincial legislation in Canada. 

From the standpoint of constitutional law by far the most 





87 Moore, 314-15}; also 342. 

® F,. L. Stow, “Federal and State Constitutional Domains,” 5 ComMONWEALTH 
L. REV. 10. 

69 See especially the opinion of Sir C. Ilbert, 12 J. Soc. of CoMPARATIVE LEGISLA- 
TION (N. 8.) 30. Also Lefroy, 15 L. Quart. REV. 162-63. 
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important feature of the Constitution Act is section 74, which seems 
to bring to pass the prediction of Justice Clark that constitutional 
law in Australia will be largely the product of Australian lawyers. 
By the interpretation of this section the judicial independence of 
the Commonwealth appears to have been established and there is 
afforded the opportunity to which Australians looked forward — 
that of determining for themselves the great issues of public law 
and of rendering a contribution to the jurisprudence and con- 
stitutional law of the world. 
Charles Grove Haines. 
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JupcMENT, LEvy AND SALE WITHIN Four Montus or BANKRUPTCY 
AS A VOIDABLE PREFERENCE. — Couched in a single sentence containing 
more than one hundred and fifty words and a formidable array of clauses, 
the meaning of the vital part of section 60 b of the Bankruptcy Act, de- 
fining voidable preferences, is, as one might expect, to some extent en- 
veloped in obscurity. A particularly troublesome situation under this 
section presents itself when a creditor with reasonable cause to believe 
his debtor insolvent procures a judgment, levies execution and receives 
the proceeds of the sale, all within four months of the initiation of bank- 
ruptcy proceedings against the debtor. Under these circumstances 
the Supreme Court of Oregon has recently allowed a trustee in bank- 
ruptcy to recover from the creditor. 

This result, manifestly in perfect accord with the spirit of bankruptcy 
legislation, is, nevertheless, not easily reached under the wording of 
section 60 6. The material part of the section reads as follows: “If a 
bankrupt shall have procured or suffered? a judgment to be entered 
against him in favor of any person, or have made a transfer of any. of 
his property, and if, at the time of the transfer, or of the entry of the 

1 Anderson v. Stayton State Bank, 38 Am. B. Rep. 4. In Clarke v. Larremore, 
188 U. S. 486, Justice Brewer, speaking for the court, raised the question here in- 
volved but withheld decision upon it. 


2 These words are satisfied by mere passive non-resistance on the part of the debtor, 
Wilson v. Nelson, 183 U. S. 191. 
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judgment, or of the recording or registering of the transfer, if by law re- 
cording or registering thereof is required, and being within four months 
before the filing of the petition in bankruptcy or after the filing thereof 
and before the adjudication, the bankrupt be insolvent and* the judgment 
or transfer then operate as a preference,* and the person receiving it or 
to be benefited thereby, or his agent acting therein, shall then have 
reasonable cause to believe that the enforcement of such judgment or 
transfer would effect a preference, i¢ shall be voidable by the trustee*® and 
he may recover the property or its value from such person.” 

Much of the ambiguity is wrapped up in the “it” italicized above — 
does it refer to judgment or transfer, or does it refer to preference? The 
respective consequences flowing from these alternative interpretations 
may with propriety be examined as circumstances surrounding the ex- 
pression of legislative intent. 

Assuming, first, that “it’’ refers to judgment or transfer and not to 
preference, what is the operation of this section? Some preliminary 
matters must be noticed at this point. A judgment as such does not en- 
title the holder to take precedence over simple contract creditors in 
bankruptcy. A lien, however, does confer priority, and having in mind 
_ the prevalence of state statutes making judgments liens on the debtor’s 
real estate, at least one evil in bankruptcy emanating from a judgment is 
readily perceived. This situation seems to be covered by the section.® 
If, however, the words are to be given their primary import, the statute 
goes too far — it enables the trustee to invalidate the judgment itself. 
As certain claims, notably those sounding in tort, are provable only if 
reduced to judgment,® there looms the possibility of grievous hardship 
upon the creditor. Clearly he should not be deprived of the provability 
of his claim because he knew of the tortfeasor’s insolvency. This 
difficulty was felt in connection with the use of the word ‘‘judgment” in 
section 67 f, and circumvented by construing “judgment” to mean 
“judgnient lien,” ” a feasible solution in this instance. 

In still another way may a judgment militate against the scheme of 
equality among creditors, namely, by enabling the creditor to sell the 
debtor’s property on execution and pocket the proceeds, — the situation 
in the principal case. A strict adherence to the language used precludes 
the application of section 60 6 here. The judgment has not “operated 
as a preference,” assuming, as we may for aught that appears in the prin- 
cipal case, that the debtor owned no real estate. The subsequent levy 
of execution might or might not have followed the judgment. That the 
judgment has operated to enable the holder to get a preference is the 
most that can be said. Further, the statute declares that the judgment 
shall be voidable by the trustee. But in the principal case the judgment 
no longer exists — it has been satisfied. Conceivably, however, the legis- 





* The italics are the writer’s. 

‘ Taken literally this clause could never be satisfied, since it is impossible to have 
a preference until there has been bankruptcy. 

5 And yet not precisely; for if, as is usually the case, the successful litigant must 
docket his judgment before it becomes a lien, the judgment has not, accurately speak- 
ing, operated as a preference. 

6 See REMINGTON, BANKRUPTCY, 2 ed., §§ 635, 680. 

7 Ibid., § 777. 
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lature may have intended to annex retrospective effect to the trustee’s 
avoidance, thus rendering the judgment a nullity and all proceedings 
taken pursuant to it unauthorized, in which event the sheriff and a 
bona fide purchaser at the execution sale as well as the creditor would 
stand liable to the trustee for conversion of the property. This last 
complication is not the only obstacle in the path of this solution. The 
courts have repeatedly declined to concede restrospective operation to 
section 67 f under which certain liens are rendered void by the advent 
of bankruptcy,® although the construction suggested would be no more 
forced there than here. Furthermore, we have indicated in an earlier 
paragraph the necessity for and the propriety of construing “judgment” 
as used in section 60 6 to mean “‘judgment lien.” If that construction 
is to prevail, the creditor in the principal case is secure in his advantage, 
for if he ever obtained a judgment lien, in selling the debtor’s property 
he has relied, not upon it but upon his lien of execution — the antedated 
avoidance of any judgment lien he may have had would, therefore, be 
a matter of no concern to him. In short, if “it” be taken to refer 
to “judgment,” recovery by the trustee in the principal case seems 
impossible. 

Choosing the second alternative, namely, that the “it” refers to “pref- 
erence” and not to “judgment,” the tangle largely disappears. The trus- 
tee is empowered to avoid “preferences,” and the fact that there is no 
“judgment” in existence at the time he proposes to avoid is entirely 
immaterial. There is now but one conceivable objection to his recovery. 
As pointed out above, the requirement that the judgment operate as a 
preference has not been strictly fulfilled. The judgment, however, has 
operated to enable the creditor to get a preference, and in view of the 
broad construction given to various parts of the statute in the past,° this 
comparatively slight objection would not seem to be fatal. 

An entirely different method of approach to the situation presented 
in the principal case has been employed in at least one instance. The 
sale on execution was deemed to be a “transfer” within the meaning of 
section 606; warranted perhaps by the comprehensive definition of 
“transfer” contained in the initial paragraph of the Act. On several 
occasions, however, the Supreme Court of the United States has shown 
a marked reluctance to press the meaning of “transfer” to the detriment 
of a creditor who had secured a questionable advantage," apparently 
distinguishing between voluntary and involuntary transfers by the 





8 In re Bailey, 144 Fed. 214; In re Resnek, 167 Fed. 574. 

® Although the statute makes all general assignments acts of rea nt Sy unless 
the assignment is fraudulent, nothing contained in the statute allows the trustee 
to recover the property from the assignee. To avoid the obvious incongruity, the 
courts, however, have allowed the trustee to recover. In re Gutwillig, 92 Fed. 337. 
See Prof. Samuel Williston, “Transfers of After-Acquired Personalty,” 19 Harv. 
L. REv. 557, 580. This suggests a mode of reaching the creditor in the principal case, 
— the acts of the creditor constitute the act of bankruptcy specified in § 3 @ (3). 
Perhaps the right of the trustee to recover may be implied from this. 

For further examples of liberties taken with the statute, see West Co. v. Lea, 174 
U. S. 590, wherein § 3 b was whittled away. 

10 Galbraith v. Whitaker, 119 Minn. 447, 138 N. W. 772. 

1 See Thompson »v. Fairbanks, 196 U. S. 516; Humphry »v. Tatman, 198 U. S. 91, 
reversing 184 Mass. 361. See also York Manufacturing Co. v. Cassell, 201 U. S. 344. 
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debtor, or, as it is more usually expressed, between giving and taking a 
preference.” The disposition of the court to perpetuate this distinc- 
tion probably precludes what would otherwise be the simplest and most 
satisfactory solution of the difficulty." 





CoNSTRUCTIVE Trust THEORY AS APPLIED TO PROPERTY ACQUIRED 
BY Crime. — If A. has provided that B. is to have certain of his property 
after A.’s death and B. slays A., does B. acquire the property and if so can 
he keep it? This question has faced the courts with increasing frequency 
of recent years.1 The abundant discussion * and criticism of the opposing 
answers given indicate that no solid ground by which a just result can be 
reached without judicial gymnastics has yet been generally adopted. 
The question appears in cases of inheritance, of intestate succession, and 
of gifts by will. It may also arise out of life insurance policies, as in a 
recent Minnesota case where the insured was murdered by his wife whom 
he had made beneficiary of the policy. A brother of the deceased and 
the murderess were the only heirs under Minnesota law. The court held 
that the brother could recover in an action on the policy.® 

The killing in any case may have been intentional, in the heat of blood, 
negligent, or accidental. Death by accident is dismissed from considera- 
tion. That the insane heir may inherit and pass to her heirs the property 
of her victim was held recently by a Canadian court.‘ This result is 
clearly right, for no crime was committed according to the view taken of 
insanity. It may well be argued that only a killing with the purpose of 
hastening the acquirement of property should deprive one of enjoying its 





2 See Prof. Samuel Williston, “Transfers of sees ema Personalty,” 19 Harv. 
r 


L. REv. 557, 577. The source of the distinction is perhaps traceable to the Bank- 
ruptcy Act of 1867, under which clearly only preferences which the debtor took an 
active part in bringing about were voidable. See U.S. Rev. Stat. 1875, § 5128. 

18 Most satisfactory, because on the other line of attack the section does not cover 
the case in which the creditor becomes aware of the debtor’s insolvency after the entry 
of the judgment but before the execution sale. The section could be amended with 
profit somewhat as follows: A sale on execution shall be deemed a transfer within 
the meaning of this section, if, and only if, the levy of execution has taken place within 
four months of the filing of the petition in bankruptcy, or after the filing of the petition 
and before the adjudication. 


1 For the provisions of continental codes on this subject attention is called to an 
article by J. Chadwick in 30 L. Quart. REv. 210. On the question whether their effect 
is to prevent the criminal from taking, or is to allow him to take property and thereafter 
be deprived of it, see 8 Harv. L. REv. 170. 

2 Ames, LECTURES ON LEGAL History, 310, reprinting an article in 36 Am. L. REc. 
(N. S.) 225; 25 IR. Law TmEs, 423 and 433; 29 CENT. L. J. 461; 32 Jbid. 333; 34 Ibid. 
247; 39 Ibid. 217; 41 Ibid. 377; 4 Harv. L. REV. 394; 8 [bid. 170; 24 Ibid. 227. 

§ Sharpless v. Grand Lodge A. O. U. W., 159 N. W. 1086 (Minn.). 

4 Re Estate of Maude Mason, 31 Dom. L. R. 305 (Br. Col.). Accord, Jn re Hough- 
ton, [1915] 2 Ch. 173; Holdom ». Grand Lodge A. O. U. W., 159 Ill. 619, 43 N. E. 772 
(insane beneficiary does not forfeit policy and is not barred from his right to sue). 

5 Crime, either felony or misdemeanor, is the adopted test of the English and Cana- 
dian courts. See Im re Houghton, supra; Estate of Hall, [1914] P. 1, 8; Cleaver ». 
Mutual Life Fund Association, [1892] 1 Q. B. 147, 156; Lundy ». Lundy, 24 Can. Sup. 
Ct. 650. Cf. also the language of Earl, J., “He can not vest himself ‘with title by 
crime.” Riggs v. Palmer, 115 N. Y. 506, 513, 22 N. E. 188, 190. 
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benefits. But practical difficulties of proving purpose at once suggest 
themselves, urging the establishment of a rule that any intentional killing 
which constitutes murder should demand intervention by the courts on 
the question of ownership.’ The cases are not in accord as to man- 
slaughter,* but it seems clear that no court should take or keep property 
from a claimant who has killed another negligently or in the heat of 
blood.® 

There is a strong public policy against allowing a murderer to enjoy 
the benefits of property formerly owned by his victim.’ To satisfy this 
policy the English courts hold that a slayer cannot take by will ™ or 
inherit ” property at law. Several American courts have likewise 
read disqualifications into the unambiguous terms of their statutes of 
descent and distribution.” Two of these courts have abandoned jthis 





6 Gollnik v. Mengel, 112 Minn. 349, 128 N. W. 292; Im re Wolf, 88 N. Y. Misc. 433, 
150 N. Y. Supp. 738. 

7 No attempt is here made to formulate a rule as to the admissibility in evidence of 
a prior conviction or the weight to be given it if admitted. For what little the cases 
have said on these matters see Schreiner v. High Court of I. C. O. of F., 35 Ill. App. 576, 
579; In re Wolf, 88 N. Y. Misc. 433, 430, 150 N. Y. Supp. 738, 741; Estate of Hall, 
[1914] P. 1, 4, 7; Estate of Crippen, [1911] P. 108, 115; Yates v. Kyffen-Taylor, [1899] 
2 W.N. 141; M’Kinnon v. Lundy, 24 Ont. 132, 143. Imre Cash, 30 N. Z. L. 577, holds 
that the record of conviction is prima facie evidence. See also Prather ». Michigan 
Mutual Life Association, Fed. Cas. 11, 368, in which Gresham, D. J., charged the jury 
that the preponderance and not the reasonable doubt test is applicable. 

8 Under the English rule manslaughter disqualifies a legatee (Estate of Hall, supra), 
a devisee (Lundy v. Lundy, supra), and presumably an heir or beneficiary. 

One who intended to kill A. but in fact killed B. was convicted of manslaughter and 
later allowed to take and keep property inherited from B. In re Wolf, supra. 

® “No homicide which is the result of carelessness or which is not an intentional 
killing should bar the plaintiff’s rights to the money on her certificate.” Moran, J., in 
Schreiner v. High Court of I. C. O. of F., supra. 

10 Fry, L. J., in Cleaver v. Mutual Life Fund Association, supra, said, “The principle 
of public policy invoked is in my opinion rightly asserted. It appears to me that no 
system of jurisprudence can with reason include amongst the rights which it enforces 
rights directly resulting to the person asserting them from the crime of that person. 
If no action can arise from fraud, it seems impossible to suppose that it can arise from 
felony or misdemeanor.” Cf. the language of Field, J., in Mutual Life Ins. Co. ». Arm- 
strong, 117 U.S. 591, 600, “It would be a reproach to the jurisprudence of the country 
if one could recover insurance money payable on the death of a person whose life he had 
feloniously taken. As well might he recover insurance money upon a building that he 
had wilfully fired.” (For a criticism of the use of the analogy to fire insurance, see 24 
Harv. L. REv. 227, 228.) 

In discussing the manner in which public policy should bar a murderer, the books 
make frequent references to an early English case in which it was held that the assignee 
of Faulkner, who had committed forgery and was later executed for his crime, could not 
recover from the insurers on a policy issued to Faulkner. The ground of the decision 
was that the risk of such a death if expressly assumed by the insurers would have made 
the policy void. Amicable Society v. Bolland, 4 Bli. (N. s.) 194. 

1 Estate of Hall, supra. 

2 Estate of Crippen, supra. The: Probate Court refused to accept Ethel LeNeve, 
the executor named by the murderer Crippen, and appointed another as administrator 
of the deceased wife’s estate ‘“‘on the sister’s behalf.” It was decreed in the case of In 
re Cash, supra, that the Public Trustee stand possessed for the “next of kin other than 
the defendant” murderer who would have succeeded under the Administrative Act and 
was then serving a life sentence. 

3 Riggs v. Palmer, supra, holding that Elmer, because he murdered his grandfather, 
could take neither as heir nor as legatee. Shellenberger v. Ransom, 31 Neb. 61, 47 
N. W. 700, reversed in 41 Neb. 631, 59 N. W. 935 (heir guilty of murder); Wall ». 
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position.“ The rule of disqualification when applied to wills, can be ex- 
plained only by presuming that the victim would not want his murderer 
to receive the legacy declared before the crime in a properly executed 
instrument. But this is flying in the face of the statutes of wills, which 
specify the only methods by which a will can be revoked." Moreover, a 
counter presumption arises if the victim lingers on after receiving the 
wound,!* and if he orally expresses his forgiveness the rule of |disquali- 
fication must still bar the criminal under English law.’ With more 
accuracy other courts have held that the murderer can inherit or take 
by will. But they then declared without justification that they lacked 
power to effect the ends of justice, and have allowed the murderer to 
keep the property,'* thus forcing the matter into the legislatures.” 
The error in both lines of decisions has grown out of beclouding the 
fundamental distinction between law and equity.” This is due in great 
part to the almost universal practice today under which the two branches 
are administered by the same tribunal with the same procedure. But the 





Pfanschmidt, 265 Ill. 180, 106 N. E. 785 (statutory heir guilty of murder); Perry ». 
Strawbridge, 209 Mo. 621, 108 S. W. 641. In Box v. Lanier, 112 Tenn. 393, 79 S. W. 
1042, a husband guilty of murdering his wife was precluded from taking as heir under 
the common-law right of survivorship existing in Tennessee. The case arose prior to 
) the statute mentioned in note 10, infra. See also note 32, infra. 

M4 Ellerson v. Westcott, 148 N. Y. 149, 42 N. E. 540, holding that the murderer takes 
and the heir’s remedy is in equity. Shellenberger v. Ransom, supra, holding on second 
hearing that the murderer could take and keep the property. 

1% See Prof. Ames’ article, LecTURES ON LEGAL HisTorY, 310, 312, 36 Am. L. REG. 
(n. 5.) 225, 227. 

© See Taschereau, J., dissenting, in Lundy v. Lundy, supra. 

17 See J. Chadwick in 30 L. Quart. REV. 211, 213. 

18 In re Carpenter’s Estate, 170 Pa. St. 203, 32 Atl. 636 (son guilty of murder); Deem 
v. Milliken, 6 Oh. C. C. 357, affirmed and opinion adopted in 53 Oh. St. 668, 44 N. E. 
1134 (son guilty of murder); Shellenberger v. Ransom, supra; Owens v. Owens, 100 
N. C. 240, 6 S. E. 794 (wife accessory before fact to murder); Gollnik v. Mengel, supra 
(second degree murder); McAllister v. Fair, 72 Kan. 533, 84 Pac. 112 (husband statu- 
tory heir, guilty of murder); De Graffenreid v. Iowa Land & Trust Co., 20 Okla. 687, 
95 Pac. 624 (murder by heir, motive not acquisition of property. Dictum at p. 728 to 
effect that decision would have been same if purpose had been to gain immediate 
rights); Holloway ». McCormick, 41 Okla. 1, 136 Pac. 1111 (like preceding case). 

1” The following statutes have been passed in effect barring a murderer from acquir- 
ing rights in property by inheritance or will from his victim: DEERING, Civ. CopE 
CAL. 1915, § 1409 (not applicable to manslaughter. Jn re Kirby’s Estate, 162 Cal. ol, 
121 Pac. 370); 2 Burns’ ANN. Inp. Stat. 1914, § 2995 (conviction necessary. Bruns 
v. Cope, 182 Ind. 289, 105 N. E. 471. Does not deprive widow of statutory share in 
personalty payable out of estate. Im re Merte’s Estate, 181 Ind. 478, 104 N. E. 753)3 
Iowa Cope, Supp. 1913, § 3386 (does not deprive widow of share in estate she acquires 
under a statute as matter of contract and of right, and not by inheritance. Jn re 
Kuhn’s Estate, 125 Iowa 449, tor N. W. 151); Dasster GEN. Stats. KAN. 1909, 
§ 2067; PELu’s REVISAL OF 1908, N. C., § 7; TENN. AcTS OF 1905, C. 11, p. 22; Comp. 
Laws oF UTAH, 1907, § 2823. 

The constitutionality of nth statutes has not yet been passed upon in any of the 
jurisdictions. The question was expressly left’ undecided in Jn re Merte’s Estate, 
supra. For what has been said regarding the effect of the Bills of Rights in federal and 
state constitutions, forbidding forfeiture of property for crime, upon the decisions 
herein considered, see Jn re Carpenter’s Estate, supra; Deem v. Milliken, 6 Oh. C. C. 
357, 361, 362; McAllister v. Fair, 72 Kan. 533, 536, 84 Pac. 112, 113; Collins ». Metro- 
politan Life Ins. Co., 232 Ill. 37, 40, 83 N. E. 542, 543; Perry v. Strawbridge, supra; 
Shellenberger v. Ransom, 31 Neb. 61, 73, 47 N. W. 700, 704; Beddingfield ». Estill, 118 
Tenn. 39, 50, 100 S. W. 108, 111. 

20 See the opening paragraphs of Prof. Ames’ article, supra. 
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keynote to the correct solution has often been struck by courts which 
failed to recognize what followed from their statement that no man shall 
profit by his wrongdoing.”" 

It is fundamental that equity will not allow unjust enrichment, and to 
prevent this equity has long imposed constructive trusts. Thus, when 
property is acquired by fraud or duress, equity will decree that title be — 
given up. Surely a murderer stands in a more unconscionable position 
than such title holders, although had the murderer allowed his victim to 
live on he would probably in time have received the same property. 
There is as a rule no workable method for taking from a murderer just so 
much as he has been enriched, vz., a term for years equal to the period 
that his victim would have lived. Where mortality tables can accom- 
plish this result in a practical fashion * it is submitted that such a method 
should supersede any herein suggested.™ 

The difficult problem in the constructive trust remedy, and the one 
which has not been deciphered thoroughly, is — to whom shall the prop- 
erty be given by equity after adopting the hypothesis that one who has 
been unjustly enriched should be decreed to make compensation in 
specie? Logically, all persons who might have shared in the victim’s 
bounty have a claim to be heard,” since their chances, always of some 
actual value, have been destroyed. But to divide an estate into many 
fractional parts, according to the proportionate worth of each claimant’s 
chances, might destroy all unity in the holding of the decedent’s property 
and substantially benefit no one. Equity must look for the person or 
class of persons who in the greatest likelihood would have taken but for 
the existence and activity of the murderer. 

Nearly always the victim’s heirs and next of kin will stand in this posi- 
tion. But the deceased may have provided for a third person in case his 
devisee should predecease him. To give such third person the property 
will accomplish justice, since he was wronged more than the heirs of the 
testator. On the other hand, if an insurance policy taken out by the 
insured names as beneficiary the murderer or his executors, neither the 
murderer nor, when he has been punished by death, his executors, whose 
only claim lies as the continuing person of the deceased, should keep any 
money paid by the company. It should go to the estate of the insured 





21 Thus Earl, J., in Riggs v. Palmer, supra, says, at p. 511, “ No one shall be permitted 
to profit by his own fraud, or to take advantage of his own wrong, or to found any claim 
upon his own iniquity, or to acquire property by his own crime.” 

See the learned opinions of Start, C. J., and Elliott, J., in Wellner v. Eckstein, 105 
Minn. 444, 117 N. W. 831, in which case the court agreed that a constructive trust 
should be imposed in the devise and insurance cases, but were divided as to the case of 
statutory inheritance. 

2 Dixon v. Olmius, 1 Cox Eq. 414, decided by Lord Thurlow in 1787. 

% For example, if a vested remainderman murders the life tenant, thus taking the fee 
at once, a constructive trust should be imposed upon him in favor of the heirs of the 
ve for the number of years he would have lived according to the mortality 
tables. 

% See Ames, LEcTURES ON LEGAL HisToRy, 310, 320, 321, 36 Am. L. REG. (N. S.) 
225, 237, 238. 

% “Tn a word, it appears to me that the crime of one person may prevent that person 
from the assertion of what would otherwise be a right, and may accelerate or beneficially 
affect the rights of third persons, but can never prejudice or injuriously affect those 
rights.” Fry, L. J., in Cleaver ». Mutual Reserve Fund Life Ass’n, supra. 
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for the benefit of his next of kin except the murderer. One should not be 
allowed to exercise rights acquired from a murderer.* 

Suppose, however, that in a jurisdiction where primogeniture prevails 
for the inheritance of land an eldest son, himself having an eldest son, 
murders his father. The policy of one-man ownership will best be pro- 
tected by saying that the victim’s grandson and not the murderer’s 
brothers shall be given the family estate. Moreover, the grandson from 
birth was in a position where he would claim either through his father 
(should the latter survive the grandfather) or direct from the grand- 
father (should the father be first to die). Thus his position is different 
from that of the personal representatives of a dead man. The grandson 
should therefore be decreed the legal and beneficial interest in the land. 
The fact that legal title has come through a murderer should not of itself 
disqualify one from holding interests at law or in equity. 

To accomplish such results as are exemplified by the cases suggested 
above, the following is submitted as the nearest approach to a rule of 
thumb which could or should be made to guide the action of the equity 
court. If the present holder of a legal title, or that person solely because 
of whose prior existing claim the present owner derives his right, hastened 
the acquirement of the property by murdering the former owner: decree 
' through the medium of a constructive trust that he convey his title to 
that pe*son or class of persons who would have taken had the murderer 
predeceased his victim. 

In the life insurance cases where no statutes of descent or distribution 
are before the courts they have more often reached correct results. The 
decisions quite generally hold that the company is not excused by the 
fact that death resulted from the felonious act of the beneficiary.2’ To 
decide otherwise would enrich the company unjustly, since murders are 
taken into account in the calculation of rates, etc. No case has held that 
the murderer, his representatives or assigns,”* can keep the money. The 
result in all cases has been a payment ordered to the heirs *° or personal 
representatives *° of the insured, if parties to the action.** However, it 
must be borne in mind that a policy to the making of which the insured 





% “T think that the rule of public policy should be applied so as to exclude from 
benefit the criminal and all claiming under her, but not so as to exclude alternative or 
independent rights.” Fry, L. J., in Cleaver ». Mutual Reserve Fund Life Ass’n, supra. 

27 For this point all cases in notes 29 and 30, imfra, are authorities. Contra, 
McAlpine ». Fidelity & Casualty Co., 158 N. W. 967 (1916, Minn.). See Schreiner 2. 
High Court of I. C. O. of F., 35 Ill. App. 576, 581; 1 Minn. L. REv. 66. 

28 The Supreme Court of the United States, in New York Mutual Life Ins. Co. ». 
Armstrong, supra, held that it was error, in an action brought by the representatives of 
the assignee of the policy, to exclude evidence that the assignee “caused the death of 
the insured by felonious means,” since that “must necessarily have defeated a 
recovery.” 

29 Supreme Lodge v. Menkhausen, 209 Ill. 277, 70 N. E. 567; Sharpless ». Grand 
Lodge A. O. U. W., supra. 

30 The leading case of Cleaver v. Mutual Reserve Fund Life Ass’n, supra, held that a 
trust created in the insured and his executors in favor of the wife named as beneficiary 
was destroyed when she murdered her husband, and that a “resulting trust in favor of 
the estate of the insured” arose. To the same effect are Schmidt ». Northern Life 
Ass’n, 112 Iowa 41, 83 N. E. 800; Anderson ». Life Ins. Co., 152 N. C. 1, 67 S. E. 53. 

31 In a suit at law by the beneficiary the company’s plea that the beneficiary mur- 
dered the insured was held good on demurrer. Filmore v. Metropolitan Life Ins. Co., 
82 Oh. St. 208, 92 N. E. 26. 
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was not a party and upon which he himself paid no premiums should not 
furnish a source of unjust enrichment to his estate. In such a case the 
company should be relieved from any liability further than a repayment 
of premiums. For if the beneficiary who at law has the only right in the 
chose in action is barred by his crime from reaping its benefits, any dispo- 
sition of money, just as of lands and chattels willed or inherited, must be 
made on equitable principles and only to such persons as have been un- 
| justly impoverished.” 





THE Cope oF MARITIME NEUTRALITY. — A newly completed code of 
rules of maritime neutrality was submitted recently to the American 
Institute of International Law, and by it referred to the national societies 
of international law in the twenty-one American republics.! The thirty- 
four articles of the Code consistently display an attitude and present a 
method of approach new, in this intensity, to international law. The 
high tide of belligerent aggression in the present war has brought about 
what is perhaps the sharpest and most violent neutral reaction in the 
history of international law. 

Article 1, defining neutrality, sounds the keynote of the Code by for- 
mulating and stating in keenly insistent language what is certainly gen- 
erally admitted to be the true relation of neutral governments to bellig- 
erents.? Article 2, a general declaration though it is, contains the first 
sharp variance from established principles, in the imposition on neutral 
governments of a duty to “refrain from increasing the number of bellig- 
erents,”’ and indeed more, “a duty of pacification toward mankind.” * 

The chapter entitled Freedom of Commerce in Time of War contains - 


two of the most considerable differences from existing international 





® As regards the effect of homicide upon dower rights and the rights of tenants by 
the entireties see, in addition to cases in note 19, supra, Box v. Lanier, supra; Bedding- 
field v. Estill, 118 Tenn. 39, 50, 100 S. W. 108, 111; and Lucas ». Harris, an unreported 
Tennessee case outlined in 118 Tenn. 39, 50. 


1 In THe CHRISTIAN SCIENCE Monttor for January 25, 1917, the Code was pub- 
lished in full, with the following introduction, telegraphed from Washington: “A 
code of rules of maritime neutrality which should govern the relations between bellig- 
erents and neutrals, prepared on the recommendation of Secretary Lansing, is to be 
submitted to the American Institute of International Law today in session at Havana, 
Cuba. The code was drafted by Dr. Alejandro Alvarez, secretary-general of the 
institute, and who formerly was jurisconsult of the Chilean Foreign Office and counselor 
to Chilean legations abroad. The code will be referred to the National Society of 
International Law in each of the 21 American republics, and final action on the code 
will be taken by the institute at its next annual meeting 

It is understood that Dr. James Brown Scott, w yresided at the arty of the 
Institute, has at present in course of preparation an ho res of the C 

2 The term “belligerent” is used throughout this note to ae a belligerent 
power. 

8 See 2 WESTLAKE, INTERNATIONAL LAW, 2 ed., 190 ef seg. The first paragraph of 
Westlake corresponds largely to the definition of neutrality in Article 1 of the 
but the succeeding paragraph is radically different in spirit and in substance from 
Article 2. Thus: “We may sum up by saying that neutrality is not morally justifiable 
unless intervention in the war is unlikely to promote justice, or would only do so at a 
ruinous cost to the neutral.” 

Cf. 4 Catvo, LE Droit INTERNATIONAL THEORIQUE ET PRATIQUE, 5 ed., §§ 2491 
et seq. 
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law. Article 7* expressly and completely prohibits any form of com- 
mercial blockade. Thus is destroyed in its entirety that recently de- 
veloped and extremely efficient weapon which international law has 
given to belligerents.® This article at least seems to be the result of bel- 
ligerent application of the principles of blockade in the present war.® 
Article 8’ provides that neither belligerent nor neutral merchant 
vessels can be confiscated or sunk,* and apparently also exempts from 
confiscation enemy property on the high seas that is not contraband.° 
The immunity of ships is, of course, a fundamental change from existing 
law. An explanation of it is to be found not only in resentment at events 
of the present war, but perhaps also in a realization of the tremendous 
importance to all the world of any change in the mercantile marine 
status of any nation.’ It may indeed be the forerunner of an interna~ 
tionalization of ships. Article 9 of the Code abolishes the right of search, 
substituting for it a certificate of “‘no contraband” to be given by the 
authorities at the port of departure. If a belligerent refuses to take that 
as conclusive, it may search for contraband: if contraband is found, a 
fine is to be imposed upon the neutral authorities issuing the false ‘“pass- 
port”’; if it is not, the belligerent is to be fined.“ The practicability of 
this proposed method may perhaps be doubted, but it is to be commended 
as an attempt to harmonize the present illogical and inconsistent rules 
of international law on this subject, as well as to adapt them to modern 
mercantile conditions. Article 10 is an unimportant prohibition, placed 
on belligerent merchant vessels, to refuse to carry from one neutral 
port to another enemy nationals (except those who presumably are 
going to enlist in the enemy forces) or enemy goods. There would appear 
to be sufficient neutral interest in such transportation to warrant this 
prohibition. Article 11 * concisely forbids the seizure (and apparently 
the examination is included also) of neutral or belligerent “postal cor- 
respondence,” whether public or private, on the high seas; the required 
immunity even extends to correspondence on merchant vessels of the 


‘ “Article 7 — The commercial blockade, both of the belligerent ports and the 
maritime zone along belligerent coasts, is formally forbidden, no matter what the 
means by which the blockade is to be effected.” 

5 See HALL, INTERNATIONAL LAw, 6 ed., 695 ef seg.; 2 WESTLAKE, supra, c. IX., 
“Declaration of London and Blockade.” 

* The belligerent,aggression against neutral rights referred to here and elsewhere in 
this note is to be found clearly set forth in the United States’ “white books,”’ published 
as DEPARTMENT OF STATE, DIPLOMATIC CORRESPONDENCE WITH BELLIGERENT GOVERN- 
MENTS RELATING TO NEUTRAL RIGHTS AND DuTIES, EUROPEAN War, NOs. 1, 2, and 3. 

7 “Article 8 — Private property in the open sea is inviolable. . Belligerent and 
neutral merchant vessels may in no case be confiscated, nor sunk, under any pretext 
whatsoever. If carrying contraband, this may be confiscated or destroyed by the 
captor.” 

® From the context this prohibition would appear to be restricted to the open sea, 
but that is not in terms stated. 

® Cf. 2 WESTLAKE, 147; Hiccins, THE HAGUE PreacE CONFERENCES, 78 ef seq.; 
Harold Scott Quigley, “The Immunity of Private Property from Capture at Sea,” 11 
A. J. Int. Law 22. 

10 Cf. 30 Harv. L. REV. 497. 

1. These fines are to be imposed by the conference of neutrals, discussed later. 

2 “ Article 11 — The official or private postal correspondence of neutrals or belliger- 
ents found in the open sea on board a neutral or enemy vessel, is inviolable. It may 
not be seized, even under the pretext of the police right of warships over merchant ships 
of their own nationality.” 
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searching belligerent. This, excluding from its prohibition, as it appar- 
ently does, mailed merchandise, would seem to be not only a rule highly 
desirable ih view of recent belligerent action and the development of 
a much higher intensity of international commercial competition, but 
also one that is not textually far from the present Article 1 of the 
Hague (11) of 1907." 

Chapter IV, Rights and Duties of Belligerents, makes practically no 
changes of importance. Article 12 requires belligerents “to respect the 
sovereign rights of neutral powers.” Article 13, forbidding belligerents 
to make of “neutral ports and waters the base for naval operations . . . 
and to install therein wireless apparatus . . .,” is taken virtually ver- 
batim from the Hague (13) of 1907. Articles 14 and 15 allow bellig- 
erent men-of-war, auxiliaries, and aiding merchant vessels, whether neu- 
tral or belligerent, access to neutral ports only in “the duly justified case 
of force majeure”; ® and Article 15 contains also the repair provisions 
of Article 17 of the Hague (13).* The conditions on which a belligerent 
merchant vessel may ship fuel and provisions in a neutral port are, by 
the important Article 16, left wholly to local regulation, or, in the ab- 
sence of this, the conditions are the same as in time of peace.” Article 
17 provides that if a merchant vessel has passed to a belligerent man-of- 
war fuel or provisions obtained by it in a neutral port, “no fuel or pro- 
visions shall thereafter be furnished in such country to any ship of the 
company” owning the guilty vessel. Thus the owners are effectively 
penalized, and at the same time the skirts of the neutral government are 
kept clear. Article 18 covers the case of a merchant vessel suspected of 
such conduct, and provides that other neutrals shall be notified, and 
that the ship may be refused fuel and supplies by the neutral power, or 
her agent requested “‘to furnish bail guaranteeing that said vessel will 
neither help nor assist the belligerent.” Article 19 imposes very severe 
conditions on the admittance as merchant vessels of retransformed bellig- 
erent auxiliaries.!* Belligerent aeroplanes, dirigibles or airships are for- 
bidden, by Article 20, to fly over neutral territory or jurisdictional waters; 
and if they break this rule they are to be confiscated, “‘if possible,” and 
the belligerent government in any case is to pay an indemnity.’® 

13 See HIGGINS, supra, 396, 401. Cf. 16 Cor. L. REV. 665. 

Ps —s 447. Cf. also the Hague (5) of 1907, pod. a Article 3 (a). Hiccrns, 
261 Si 2g9I. 

ad Sine of weather is sqnemty the only “force majeure” recognized, since the 
article says: “The need of revictualling, of fuel or provisions, does not constitute a 
force majeure.” Would the approach of an enemy man-of-war constitute such a 
“force majeure” ? 

16 HIGGINS, 450, 473- 17 This article has considerable possibilities. 

18 The conditions are five: (1) that the retransformed vessel has not violated the 
neutrality of the admitting country;, (2) that the retransformation has taken place in 
the ports or waters of the ship’s country or its allies; (3) that the retransformation 
has effectively deprived the ship of power to serve as an auxiliary in the future; (4) 
that all interested neutrals have been informed by the belligerent government of all 
such retransformations; and (5) “that the said government agree that in the future 
— vessels shall not again as auxiliaries be destined to the service of the armed 

eet. 

The fifth clause alone would as a matter of fact be enough to exclude the retrans- 
formed ship in almost every case, as the present war has shown repeatedly. 

See HIGGINS, 319. 

19 This is more or less in accord with international law as the present war has de- 
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Chapter V pertains to rights and duties of neutral powers; it differs 
from existing international law in no important particulars. Article 21 
draws the line sharply between acts of aid to a belligerent by a neutral 
government and such acts by a neutral individual — an elementary dis- 
tinction that is too often overlooked. Article 22 requires a neutral power, 
on the commencement of a war, to give belligerent men-of-war in its ports 
notice to leave within twenty-four hours, or “within the time prescribed 
by local law.” ° Article 23 places a duty on neutral powers to use “all 
available means” to prevent the equipping or arming in its waters of 
vessels for a belligerent armed force. Article 24 states that neutral 
governments (though they themselves may not sell munitions to a bellig- 
erent by Article 20) are not bound to prevent the sale or exportation 
of munitions to a belligerent by individual neutrals. This, of course, 
accords with the present rule of the law of nations.” Article 25 imposes 
a duty on neutral powers to prevent recruiting by a belligerent in their 
territory; * but belligerent nationals are to be allowed, as at present, to 
leave neutral territory voluntarily for military service, “even when 
organized on a large scale.” A neutral government is, however, allowed to 
prohibit the voluntary leaving of belligerent nationals who are also its own 

nationals, unless they declare that by enrolling they intend to lose their 
' neutral citizenship. Neutral powers are to be allowed to regulate the use 
of their telegraphs and cables, provides the rather unnecessary Article 26. 
Article 27 states that neutral powers have a duty to prevent breaches of 
neutrality within their territorial waters. By Article 28 a belligerent 
man-of-war or merchant vessel which enters neutral waters in violation 
of “these rules” may be at once interned by the neutral power. The neu- 
tral controls the internment, and the cost is borne by the belligerent, 
Article 29 provides. The possibly ambiguous Article 30 says that in 
the case of such internment of a merchant vessel “the part of the mer- 
chandise destined for the neutral country must be unloaded and the part 
destined for other ports must be transshipped.” * Article 31 * is unique 
and interesting. It provides that neutral powers may send hospital 
ships to the scenes of nearby naval actions, “which shall, to the end of 
their mission, enjoy absolute inviolability.” And “the said wounded 
or wrecked shall not be interned, but given their freedom as soon as 
possible.” * 

Article 33 is an unimportant enumeration of the duties of local au- 
thorities of neutral countries. 





veloped it. See Paitirpson, INTERNATIONAL LAW AND THE GREAT WAR (English, 
1915), 314 et seq. 

20 An identical rule is laid down by Article 13 of the Hague (13) of 1907. Hiccrns, 
449, 469, 470. 

21 Cf. HALL, supra, 611 et seg.; HIGGINS, 448, 465. 

2 7 Moore, DiGEsT oF INTERNATIONAL LAw, 748, 749. For the similar rule of the 
Hague (13) of 1907, see Hiccrns, 447, 448, 464. 

% See HALL, 592. 

*4 These provisions concerning internment are in accord with present international 
practice, with perhaps the exception of the unimportant Article 30. 

% Perhaps inspired by the exploits of the U-53 off Nantucket Lightship? 

% This seems to indicate a changing conception of neutral relationship to belligerency, 
which belligerents, in this respect at least, can hardly object to. The provision for 
freedom of the survivors is probably warranted because of the immunity given the 
neutral hospital ships. 
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Chapter IT, entitled Conference of Neutrals, contains what will ul- 
timately prove to be the most important provisions of the Code. It 
establishes, in brief, a council of the neutral states of the entire world, 
to be connected with the Administrative Council of the Permanent 
Hague Court, and to meet in The Hague Peace Palace upon the out- 
break of war. This conference of neutrals shall “take all necessary 
measures to maintain the freedom of commerce and of navigation of the 
neutral countries,” shall “determine the list of articles to be regarded 
as contraband,” shall see to the observance of the neutral rights and 
duties created by the Code, and shall exercise any other powers given it 
by the Code. Belligerents shall be invited to send representatives, who 
shall have full voting rights. ‘Resolutions shall be adopted by a major- 
ity vote, and bind the minority.” The conference is empowered to 
authorize the following severe measures against a belligerent or a neu- 
tral who refuses to respect the rights and duties of neutrality: “public 
blame, pecuniary indemnity, commercial boycott, and even the use of 
an international force to be determined by the conference.” ?” 

There is thus to be established a league to protect neutrals which cor- 
responds strikingly to the most advisably urged form of what has been 
called a league to enforce peace.” Every possible method of enforce- 
ment of international law is provided by Article 5. This chapter is 
fraught with a significance almost inestimable: the mere fact of its 
formulation, unofficial though it may be, is one of the great events in the 
history of international law and in the development of international 
relations.”9 





27 The text of the articles concerning the conference of neutrals is as follows: 


“ Article 3 — When war is declared the neutral states of the entire world shall, upon 
the request of the Administrative Council of the Permanent Hague Court, meet in 
conference, in order (1) To take all necessary measures to maintain the freedom of 
commerce and navigation of the neutral countries; (2) To determine the list of articles 
to be regarded as contraband; (3) To see especially to the observance of all neutral 
rights and duties established in these present rules, and to exercise any other powers 
granted them by the said same rules. 

“‘ Article 4 — The conference of neutrals shall gather in The Hague Peace Palace, 
unless the council directs otherwise. The belligerents shall be invited to send repre- 
sentatives who may take active part in the discussion and have the right to vote. 
Resolutions shall be adopted by a majority vote and bind the minority. 

“Article 5 — In important cases the conference may authorize severe measures 
against the belligerent or against the neutrals refusing to respect the rights and duties 
of neutrality. Such measures may be: public blame, pecuniary indemnity, commercial 
boycott, and even the use of an international force to be determined by the conference. 

‘Article 6 — The conference of neutrals may organize in any number of commissions 
thought necessary, one of these commissions specially designated to consider such 
pecuniary indemnities as are considered in these rules.” 

The conference is referred to also in Articles 9, 18, 19, 20, 32,and34. Article 34 
also says it “might appoint commissions composed of neutrals whose duty it would 
be to watch, in each belligerent country, over the manner in which the laws and 
customs of war are there observed. Upon the basis of the information and reports 
of these commissions the said conference, in the name of all the neutral countries, 
may, if ,deemed appropriate, protest against the violation of the laws and usages 
of war. 

2 Cf. H. N. Brailsford, “Peace by Organization,” 11 NEw REPUBLIC 187 (March 
17; 1917), at p. 189 especially. 

29 Cf. Sir Frederick Pollock, “Cosmopolitan Custom and International Law,” 29 
Harv. L. REv. 565, 577 et seq. 








632 HARVARD LAW REVIEW 


The Code as it stands needs much revision, and even when it is ade- 
quately modified it will not secure the immediate support of the great 
maritime powers, which alone could make it effective. But its mere for- 
mulation indicates the desires and the ideals of the neutrals furthest from 
the seat of the present war; the last century has seen the gradual in- 
corporation of neutral ideals into international law; and the three great 
principles the Code embodies — the abolition of blockade, the immunity 
of ships, and the force-equipped conference of neutrals — may eventually 
become part of the law of nations. 





THE LABOR PROVISIONS OF THE CLAYTON Act. — The labor sections 
of the Clayton Anti-Trust Act! were intended, according to the Judi- 
ciary Committees of the Senate and House, respectively, “to exempt 
labor . . . organizations from the operation of the anti-trust acts,” 
and “to constitute for labor a complete bill of rights in equitable pro- 
ceedings in the United States Courts.” ? Organized labor is naturally 
relying upon the Act as a charter of immunities.’ Some current criticism, 
however, holds the Act entirely futile, a mere declaration that what is 
lawful is lawful. An intermediate view seems justifiable, — that the Act 
accomplishes some things, particularly by way of removing uncertain- 
ties in the law.5 

The Act attacks the problem of the labor dispute in the law from two 
angles, from the side of the substantive federal law of restraint of trade, 
and from the side of the remedy in the federal courts for threatened 
injury. The one side concerns the prohibitions of the Sherman Anti- 
Trust Act, the other, the issuance of injunctions by federal courts in labor 
disputes. 

There can be no intelligent discussion of the effect of the Clayton Act 
on the Sherman Act as applied to labor unions without careful consid- 
eration of the position of the labor union at common law and under the 
Sherman Act. At the outset it is necessary to appreciate that a combi- 
nation of sellers of labor to raise the price of their commodity and other- 
wise to regulate the terms of its exchange must of necessity impose some 
restraint on the freedom of the buyer of labor to trade in the labor market. 
This restraint, however, the common law had come to regard as inevi- 
table, and justified by the necessities of collective bargaining. Therefore, 
by the weight of authority, such a combination, without more, was not 
considered to be a combination in restraint of trade,® nor did it become 


1 38 Strat. aT L. 730. 

2 Sixty-third Congress, 2d Sess., SENATE Report, No. 698, pp. 2, 12. 

* See Mr. Samuel Gompers, in the AMERICAN FEDERATIONIST, Oct., 1914. 

* See Toe New ReEpuBtic, Dec. 2, 1916. 

5 See SENATE REPORT, supra, 25. “The necessity for legislation . . . arises out of 
the divergent views which the courts have expressed on the subject and the difference 
between courts in the application of recognized rules.” And see p. 33, “The bill does 
not interfere with the Sherman Anti-Trust Act at all.” 

® Master Stevedores’ Ass’n v. Walsh, 2 Daly (N. Y.) 1. See 28 Harv. L. REV. 696. 
Cf. More v. Bennett, 140 Ill. 69, 79, 29 N. E. 888, 891, in which case, however, the 
ae found a monopoly purpose which would seem to class the case with those cited 
infra, note 12. . 





NOTES 633 


one by pursuing its object by striking’ and by peacefully inducing others 
to strike,* or by concertedly refusing to patronize the employer and by 
peacefully persuading others so to do. These were lawful methods of 
competition. If, however, the combination sought its end by fraud, vio- 
lence, or intimidation, even of the sort found in the “secondary boy- 
cott,” ! the restraint imposed oa the buyer by its tortious conduct was 
not regarded so indulgently, and the combination was in restraint of 
trade." If, furthermore, the purpose of the combination was not merely 
to better the terms of the exchange, but also to drive all independent 
sellers of labor out of the market, to coerce them into joining the combi- 
nation, to achieve a monopoly of the labor market, then also the combina- 
tion was in restraint of trade,” and all its acts in furtherance of its un- 





7 The cases in which the legality of the strike, etc., at common law has been con- 
sidered are tort cases for damages or injunction. But they have to do with restraints 
imposed by the combination on the freedom of individuals to trade in the labor market. 
The liability of the combination in tort is often put on the same considerations of public 
policy which determine the question of restraint of trade. See Pickett ». Walsh, 192 
Mass. 572, 579, 78 N. E. 753, 756; — Printing and Publishing Co. ». Howell, 
26 Ore. 527, 538, 38 Pac. 547, 550; Saulsberry ». Coopers’ International Union, 147 
Ky. 170, 143 S. W. 1018; Wabash R. Co. v. Hannahan, 121 Fed. 563, 567. 

8 See Everett Waddey Co. v. Richmond Typographical Union, _ Va. 188, 53 S. E. 
273. The closely related question of “picketing” for the purpose of peacefully obtain- 
ing or giving information, is generally decided similarly. See Karges Furniture Co. ». 
Amalgamated Woodworkers’ Local Union, 165 Ind. 421, 430, 75 N. E. 877, 880; Iron 
Molders’ Union 2. Allis-Chalmers Co., 166 Fed. 45, 51. But the question is confused 
by the close approach of the law of nuisance, and the great opportunity for intimida- 
tion. Courts = a tendency to hold that there cannot in nature be such a thing as 
“peaceful picketing.” See Atchison, etc. Ry. Co. ». Gee, 139 Fed. 582, 584; Vegelahn 
v. Guntner, 167 Mass. 92, 44 N. E. 1077; 15 Harv. L. Rev. 482. 

® See American Federation of Labor ». Bucks Stove & Range Co., 33 App. D. C. 
83, 116. 

10 By the “secondary boycott” is meant action a step removed from mere per- 
suasion of third parties not to patronize the employer, — in other words, the phrase 
is used to mean intimidation or coercion of third parties by threat of temporal loss, — 
the “‘conscription of neutrals.’”” See American Federation of Labor ». Bucks Stove & 
Range Co., supra, note 9. Gompers v. Bucks Stove & Range Co., 221 U. S. 418; Pick- 
ett v. Walsh, 192 Mass. 572, 587, 78 N. E. 753, 759; Fink v. Butchers’ Union, 84 N. J. 
Eq. 638, 95 Atl. 182; Wilson v. Hey, 232 Ill. 389, 396, 83 N. E. 928, 929; 29 Harv. L. 
Rev. 86; 17 Harv. L. REv. 558. 

1 “Complainants were engaged in a lawful business. . . . The law protects them in 
the right to employ whom they please, at prices they and their employees can agree 
upon, and to discharge them at the expiration of their terms of service er for violation 

of their contracts. This right must be maintained, or personal liberty is a sham. So, 
pe doe the laborers have a right to fix a price upon their labor, and to refuse to work 
unless that price is obtained. Singly, or in combination, they have this right. They 
may organize in order to improve their condition and secure better wages. They may 
use persuasion to induce men to join their organization, or to refuse to work except for 
an established wage. They may present their cause to the public in newspapers or 
circulars, in a peaceable way, with no attempt at coercion. . . . The law does not 
permit either party to use force, violence, threats of force or violence, intimidation, or 
coercion. The right to trade and the personal liberty of the employer alone are not 
involved in this case; the right of the laborer to sell his labor when, to whom, and for 
what price he chooses is involved.” ‘May these powerful organizations thus trample 
with impunity upon the right of every citizen to buy and sell his goods or labor as he 
chooses? This is not a question of competition, but rather an attempt to stifle com- 
petition.” Beck v. Teamsters’ — 118 Mich. 497, 516, 521, 77 N. W. 13, 21, 22. 

12 More v. Bennett, 140 Ill. 69, 29 N. E. 888. See Master Stevedores’ Ass’n 2. Walsh, 
2 Daly (N. Y.) 1, 10; Brennan ». United Hatters, 73 N. J. L. 729, 739, 65 Atl. 165, 169} 
Russell 2. Carpenters & Joiners, [1910] 1 K. B. 506, 515. Here also the language of the 
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lawful object, whether or not they were of themselves tortious,” must 
have been tainted with the same illegality. 

Into this situation came the Sherman Act,“ which declared that all 
combinations in restraint of trade between the several states were ille- 
gal by federal law, and subject to severe penalties at the suit of the United 
States or of any person damaged. The meaning of restraint of trade in 
the Act has been referred to the common law; and the Act has been 
construed to condemn any combination in restraint of trade which directly 
interferes with the free flow of interstate commerce.’® It would seem that 
the labor union, then, which has so conducted itself as to be in restraint 
of trade at common law, might come within the prohibition of the Sher- 
man Act on either of two grounds, — interference with the flow of labor 
from state to state,!” or interference with the flow of a manufactured 
product.!® 


courts is significant in tort cases, — cases in which the defendant union was fighting 
for the “closed shop,” with a more or less evident monopoly purpose. “If such an 
object were treated as legitimate, and allowed to be pursued to its complete accom- 
plishment, every nee would be forced into membership in a union, and the unions, 
by a combination of those in different trades and occupations, would have complete 
and absolute control of all the industries of the country. Employers would be forced 
_ to yield to all their demands, or give up business. The attainment of such an object 
in the struggle with employers would not be competition, but monopoly. The attempt 
to force all laborers to combine in unions is against the policy of the law, because it 
aims at monopoly.” Berry v. Donovan, 188 Mass. 353, 359, 74 N. E. 603, 606. See 
also Gatzow v. Buening, 106 Wis. 1, 12, 81 N. W. 1003, 1006; State v. Stewart, 59 Vt. 
273, 289, 9 Atl. 559, 568; Hitchman Coal & Coke Co. »v. Mitchell, 202 Fed. 512, 
520. 

48 Tt would seem that any acts of such an illegal combination which cause damage or 
which threaten irreparable injury should give grounds for recovery or injunction. Thus 
it has been held that even a strike in these circumstances is tortious. Plant ». Woods, 
176 Mass. 492, 501, 57 N. E. torr, 1014; Erdman 2. Mitchell, 207 Pa. St. 79, 92, 56 
Atl. 327, 332. The New Jersey courts, on the other hand, hold the contrary, while at 
the same time recognizing that “it is freedom in the market, freedom in the purchase 
and sale of all things, including both goods and labor, that our modern law is endeavor- 
ing to secure to every dealer on either side of the market.” Jersey City Printing Co. ». 
Cassidy, 63 N. J. Eq. 759, 766, 53 Atl. 230, 233. So also Kemp ». Division No. 241, 
255 Ill. 213, 226, 99 N. E. 389, 394. See 26 Harv. L. Rev. 259. Compare National 
Protective Ass’n v. Gennes, 170 N. Y. 315, 326, 63 N. E. 369, 371, with Jacobs ». 
Cohen, 90 N. Y. Supp. 854. See 18 Harv. L. Rev. 471. See also National Fireproofing 
Co. ». Mason Builders’ Ass'n, 169 Fed. 259, 263. 

The doubtful act of picketing i is tortious in these circumstances. Jonas Glass Co. 
o. Glass Bottle Blowers’ Ass’n, 72 N. J. Eq. 653, 664, 66 Atl. 953, 957; Pierce v. Stable- 
men’s Union, 156 Cal. 7°, 77, 103 Pac. 324, 328. And the “secondary boycott” is 
generally regarded as tortious under any circumstances. Loewe »v. Cal. State Federa- 
tion, 139 Fed. 71; Irving ». Joint District Council, 180 Fed. 896, 900; Casey ». Cin- 
cinnati Typographical Union, 45 Fed. 135, 143; ‘Gray v. Building Trades Council, 
gt Minn. 171, 179, 97 N. W. 663, 666; Lohse Patent Door Co. v. Fuelle, 215 Mo. 421, 
445, 114 S. W. 997, 1003; Purvis v. United Brotherhood, 214 Pa. St. 48, 63 Atl. 
585. California and Montana are contra. Parkinson ». ’ Building Trades Council, 
i 54 Cal. 581, 98 Pac. 1027; Lindsay & Co. ». Mont. Fed. of Labor, 37 Mont. 264, 96 

ac. 127. 

4 C. 647, 26 Stat. at L. 210. 

es Ni a Oil Co. v. U. S., 221 U.S. 1, 60; U.S. v. American Tobacco Co., 221 
106, 179 

6 See Eastern States Retail Lumber Dealers’ Ass’n v. U. S., 234 U. S. 600, 609. 

17 See Hitchman Coal & Coke Co. ». Mitchell, 202 Fed. 512, 530, 556. 

18 Loewe v. Lawlor, 208 U. S. 274; Lawlor ». Loewe, 235 U.S. 522; Irving v. Neal, 
209 Fed. 471; Paine Lumber Co. »v. Neal, 212 Fed. 259. Another somewhat different 
ground is actual interference with the operation of interstate common carriers. U.S. 
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What, then, is the effect of the Clayton Act on the situation? The per- 
tinent sections are six and twenty. Section six provides “that the labor 
of a human being is not a commodity or an article of commerce.” This 
clause would seem to prevent any labor combination from falling within 
the prohibition of the Sherman Act on the ground that in its attempt to 
monopolize the labor market it had interfered with the flow of labor 
from state to state. Section six continues: “nothing contained in the 
antitrust laws shall be construed to forbid the existence and operation of 
labor . . . organizations, . . . or to forbid or restrain individual mem- 
bers of such organizations from lawfully carrying out the legitimate ob- 
jects thereof; nor shall such organizations, or the members thereof, be 
held or construed to be illegal combinations or conspiracies in restraint 
of trade, under the antitrust laws.”’ If the anti-trust laws are not to re- 
strain members from lawfully carrying out the legitimate objects of the 
combination, it is clearly implied that they are still to restrain them from 
unlawful acts carrying out the legitimate objects of the combination,"® 
or from any acts carrying out an unlawful object of the combination. 
The result is that, except for the first clause, section six leaves the 
Sherman Act effective just where it was effective before. Moreover, 
since such unlawful labor combinations must usually interfere with 
interstate commerce in some commodity, the first clause, removing 
labor from the category of goods in interstate commerce, is of no prac- 
tical significance. 

Section twenty (second paragraph) enumerates, beginning with strik- 
ing and peacefully persuading others to strike, a list of specific acts, which 
it provides shall not “be considered or held to be violations of any law 
of the United States.” The list does not include the “secondary boycott,” 
and is made up exclusively of acts which, by the weight of authority, 
as suggested above,” did not, as such, amount to restraint of trade. 
Among the acts enumerated is “persuading others by peaceful and lawful 
means’”’ to cease to patronize any party to the dispute. This implies that 
persuasion by violent or unlawful means is still within the prohibition 
of the federal law. Nor is there any intimation that the hitherto illegiti- 
mate monopoly object is to be legalized contrary to the clear implica- 
tion of section six. The net result of section twenty, then, on this matter, 
is also to leave the prohibitions of the Sherman Act untouched; the 
labor union which restrains interstate trade by unlawful acts, or by the 
pursuit of an illegitimate end, is still liable to the fate of the Danbury 
hatters. This is not to say that section twenty is entirely futile; it at 
least gives legislative backing to the prima facie innocent character, so 
far as restraint of trade under the Sherman Act is concerned, of the acts 
enumerated, in regard to which there was still some difference of judicial 
opinion at common law.”! 

The Clayton Act affects the remedy in the federal courts for threat- 
ened injury in labor disputes by limiting and regulating the issuance of 





v. Workingmen’s Amalgamated Council, 54 Fed. 994, 1000. Unfortunately, the Debs 
case went off on another ground. Jn re Debs, 158 U. S. 564, 600. 

19 A declaration alleging such acts was recently held,still to state a cause of action 
under the Sherman Act. Dowd v. United Mine Workers, 235 Fed. 1, 7, 13, 16. 

20 Supra, notes 7 to 9. 

21 This is particularly true of the act of “picketing.” See supra, n. 8. 
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injunctions, and by regulating procedure for contempt. Sections six- 
teen to nineteen pertain only to injunctive relief against threatened 
damage from a violation of anti-trust acts,” and do not depart essen- 
tially from federal equity practice. Section twenty, however, is more 
vital. The first paragraph provides that no federal court shall issue any 
injunction in any labor dispute “unless necessary to prevent irreparable 
injury to property, or to a property right, of the party making the appli- 
cation, for which injury there is no adequate remedy at law.” ‘“Prop- 
erty right” is broad enough to ground almost any application for in- 
junctive protection likely to arise in a labor dispute; this provision, then, 
does no more than state the grounds on which courts of equity are accus- 
tomed to act. The second paragraph provides that “no such restrain- 
ing order or injunction shall prohibit” any of the enumerated acts. The 
same considerations which were suggested above regarding this part of 
section twenty must apply here. The union which uses violent or un- 
lawful means may still be enjoined; and so also the union which seeks 
an unlawful object, as monopoly, although the only overt acts fall within 
the list enumerated. There is nothing to indicate that federal courts of 
equity are deprived of power to deal with striking and persuading to 
strike, etc., when these acts are part of an unlawful scheme: under these 
,» circumstances the most innocent acts may take on a new complexion.” 
Sections twenty-one to twenty-five deal with contempts of court com- 
mitted out of the court’s presence. The application of the provisions 
is not extensive. They do not apply to contempt of any order issued 
in any prosecution by the United States, or to any act of contempt 
which is not also a crime under the laws of the United States or of 
the state where committed. In other cases the accused may on de- 
mand secure trial by jury, his punishment is limited to $1000 and six 
months, and on conviction the evidence may be reviewed on writ of 
error. It may be questioned whether the right to a change of venue 
to some judge other than the one who issued the contemned order 
would not have been as fair as this, and more effective, considering 
the certainty of a divided jury which exists in labor cases. Appeal 
on the facts, as in an ordinary chancery case, would have been more 
substantial than writ of error. At any rate, the reason for the arbi- 
trary restriction of the benefits of the reformed procedure to so small 
a class of offenders is not apparent, granting the sincerity of the 
draughtsmen of this bill of rights. 

The accomplishments of the Clayton Act fall far short of the promise. 
Before compelling pressure is brought on Congress and state legislatures 
for further immunity from the law, it might be well to consider whether 
the real remedy for the bitterest and most wasteful struggle of modern 
society — in times of peace — is for the law to withdraw its hand, or 
whether some measure of compulsory arbitration would not be more 





% These sections provide a detailed regulation of temporary restraining orders, 
require notice before the granting of a preliminary injunction, and specific and detailed 
description of all acts enjoined, and limit the effectiveness of the order to persons “in 
active concert or participating with” parties to the suit, and who shall have received 
actual notice thereof. 

% See Taft, Circuit Judge, in Toledo, etc. Ry. Co. v. Pennsylvania Co., 54 Fed. 730, 
737- 
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regardful of the interests of the general public.“ To allow labor disputes 
to settle themselves by protracted struggles of might smacks of the prim- 
itive administration of justice by self-help. 





EQUITABLE RELIEF FOR UNILATERAL MISTAKE oF Fact. —It is a 
fundamental principle that a party may not escape an obligation imposed 
by a formal contract, into which he voluntarily entered, merely because 
he has made a “hard bargain.” ! Where the negotiations of the parties 
are expressed in writing, their intention to contract is, of necessity, 
judged objectively.? But as mistakes are more or less common in every- 
day affairs, it is expedient that relief from such an ironclad rule be granted 
in certain cases. This is a true function of equity, and affirmative relief is 
obtainable through the remedies of reformation and cancellation. 

A mistake of fact may be bilateral, common to both parties, or uni- 
lateral, a mistake of one party only. Where the parties have executed an 
instrument under a mutual erroneous belief in the existence of the subject 
matter, it would obviously be inequitable to allow either to demand per- 
formance.’ Again, if the terms of a contract are ambiguous and each 
reasonably takes a different view as to the identity of the subject matter, 


there is no real meeting of the minds and neither should be allowed to © 


force his interpretation upon the other.‘ 

Where the parties have made a real agreement, but there has been a 
mutual mistake in reducing it to writing, neither should be allowed to 
profit thereby. Such a mistake does not invalidate the agreement, as 
equity will reform the instrument so as to express the true intent of the 
parties.’ Such reformation may be made by a court of equity even where 
the Statute of Frauds requires such contracts to be in writing.® Likewise, 
where one party knew of the mistake in the instrument at the time of 
execution, he cannot be heard to say that the mistake was not mutual; 
equity will reform the instrument so as to conform to the agreement 
actually made or determined upon to be the real purpose and intention 
of the parties.’ 

A more difficult question arises where the mistake in the original 
agreement * is that of one party only. It is clear that. there can be no 





% See Henry B. Higgins, ‘“‘A New Province for Law and Order,” 29 Harv. L. 
REV. 13. 


1 But equity may refuse to enforce the specific performance of a contract, the result 
of which would be to impose great hardship on either party. Falcke v. Gray, 4 Drewry 
651, 660. See Fry, Speciric PERFORMANCE, part 3, c. 6. 

2 “ Assent, in the sense of the law, is a matter of overt acts, not of inward unanimity 
in motives, design, or the interpretation of words.” Holmes, J., in O’Donnell v. Clin- 
ton, 145 Mass. 461, 463. See Stoddard v. Ham, 129 Mass. 383. 

8 Hitchcock v. Giddings, 4 Price 135; Fritzler v. Robinson, 70 Ia. 500, 31 N. W. 61. 

‘ Raffles v. Wickelhaus, 2 H. & C. 906; Kyle v. Kavanagh, 103 Mass. 356. 

5 Fowler v. Fowler, 4 De G. & J. 250. Thus, where the parties made an erroneous 
mathematical calculation, the instrument was reformed. Dunn v. O’Mara, 70 Ill. App. 


® For a full discussion of this question, see 2 Pomeroy, Ea. Jurts., §§ 864-867. 
7 Wasatch Min. Co. v. Crescent Min. Co., 148 U.S. 293; Welles v. Yates, 44 N. Y. 


525. 
8 There is always a preliminary question of fact whether the parties intended to be 
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reformation to accord with the view of the party in error, for this would 
be forcing upon the other a contract which he never agreed to make.® 
Where the mistake of the one is induced by the fraud or misrepresenta- 
tion of the other, it seems clear that the latter should not be allowed to 
take advantage of the formal contract. Hence not only will the party 
deceived have a valid defense to any action on the contract,!° but a can- 
cellation of the instrument may be decreed in equity." In such a case 
the subject of the mistake must be material,” and the party’s conduct 
must be determined by it; yet it may relate either to the motive, or to 
the object of the agreement itself.* Further it is not a conclusive bar to 
relief that the agreement has been partially executed, unless such per- 
formance was made with knowledge of the mistake." 

If the mistake was unilateral, and of such a nature that the other party 
knew or should have known of it, he should not be permitted to take ad- 
vantage of it, even though he was in no way responsible for the error; it 
is inequitable for one to treat as an agreement that to which he knew or 
should have known the other never intended to agree. But, in such a 
case, the mistake must have been as to the essence of the agreement, the 
very object, as distinguished from a motive or inducement of its execu- 
tion. It is submitted that the same principles should apply where, as in 

a recent Minnesota case,!’ the unilateral mistake in an offer was unknown 
to the offeree at the time of acceptance. It is true that the latter was not 
guilty of any inequitable conduct during the inception of the contract. 
Accordingly, if he has changed his position, so that he could not be put 
in statu quo, the court should afford rescission “only when the clearest 
and strongest equity imperatively demands it,” !* for he should not be 
affirmatively prejudiced by the mistake, however honest, of the offeror.!® 
But if he has not changed his position, he will be prejudiced only to the 
extent that he loses the benefit of the apparent contract. It would be 
unjust for him to take that which he now knows the other never intended 


bound by their agreement before it is put into a formal writing. See Edge Moore 
Bridge Works v. Bristol County, 170 Mass. 528, 49 N. E. 918. 
® Diman v. Providence, W. & B. R. Co., 5 R. I. 130. 

10 Roebuck ». Wick, 98 Minn. 130, 107 N. W. 1054. See Vail ». Reynolds, 118 N. Y. 
297, 23 N. E. 3or. 

11 Adam v. Newbigging, 13 App. Cas. 308; Brewer v. Brown, 28 Ch. Div. 309. 

2 Smith v. Kay, 7 H. L. C. 750, 775; Flight v. Booth, 1 Bing. N. C. 370, 377. 

18 Brown v. Search, 131 Wis. 109, 111 N. W. 210; Pratt v. Darling, 125 Wis. 93, 103 
N. W. 229; Wagner v. Nat’l Ins. Co., go Fed. 395. 

4 Butler v. Prentiss, 158 N. Y. 49, 64, 52 N. E. 652; Mason »v. Bovet, 1 Denio (N. Y.) 
69. But if a party, after discovering the misrepresentation, performs his part, he may 
be precluded thereby from rescission, though not from the legal remedy of damages. 
Whitney ». Allaire, 4 Denio (N. Y.) 554, aff’d 1 N. Y. 305. 

46 Webster v. Cecil, 30 Beav. 62. See Neill v. Midland R. Co., 20 L. T. (N. s.) 864. 

16 Mistake as to a collateral matter or mistake in a party’s motive for entering the 
contract, or in his expectation respecting it, is not sufficient. Fehlberg v. Cosine, 16 
R. I. 162, 13 Atl. r10. See Chanteur v. Hopkins, 4 M. & W. 399. 

17 St. Nicholas Church ». Kropp, 160 N. W. 500. For a full statement of the facts 
see infra, p. 649. 

18 Grymes v. Sanders, 93 U. S. 62. 

19 Young v. Springer, 113 Minn. 382, 129 N. W. 773; Tatum v. Lumber Co., 16 
Idaho 471, 101 Pac. 957. Cf. Goodrich v. Lathrop, 94 Cal. 56, 29 Pac. 329, where de- 
preciation in the value of the property was held not to be a “change of position,” and 
Werner v. Rawson, 89 Ga. 619, 15 S. E. 813, where rescission was allowed for a uni- 
lateral mistake in respect to the purchase price, though the contract had been executed. 
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to give. Rescission or cancellation in such a case does not, as has been 
contended,” impair the stability of contractual transactions. Equity 
will not cancel the contract unless it appears affirmatively that there was 
a genuine mistake which went to the essence of the contract, and not 
merely to the motive.” The evidence to sustain the claim of mistake 
must be clear and convincing, and not merely a preponderance. Under 
such requirements, there is little danger that any real agreements will be . 
fraudulently invalidated; and the alternative to such relief is an unjust 
enforcement of apparent contracts in many cases where there has been 
no real agreement. 

The language in many cases suggests that “negligence” is a bar to 
equitable redress in these cases.% But unless the other party has been 
led thereby to change his position, negligence is immaterial,* except 
in so far as it may tend to show that there was no honest mistake. Almost 
every mistake involves lack of proper diligence; hence such a rule would 
bar equitable relief in most cases of mistake. In the analogous legal 
action of quasi-contract for money paid under mistake, it is well settled 
that negligence is not of itself a bar to recovery;* surely equity should 
not be less slow to apply its own principles. The other party’s stand is 
just as inequitable whether the mistake was made through negligence or 
through inadvertence.* In either case, it would be unjust for him to 
enrich himself at the other’s expense by taking advantage of his formal 
rights. He cannot complain of the other’s carelessness if he has not 
been prejudiced by it. Equity merely requires that neither party 
shall be prejudiced where there has not been in fact a meeting of the 
minds upon the essence of the contract. Accordingly, it would seem 
that the principal case is consonant with sound equitable principles in 
looking beyond the formal appearance to the true intent of the parties, 
where the underlying reasons for the observance of the formalities will 
not be prejudiced.”’ 





20 Brown v. Levy, 29 Tex. Civ. App. 389, 69 S. W. 255; Moffett, etc. Co. v. Roches- 
ter, 91 Fed. 28 (reversed in 178 U. S. 373); Steinmeyer v. Schroeppell, 226 Ill. 9, 80 
N. E. 564. 

2 See note 16, supra. 

# Crilly v. Board of Education, 54 Ill. App. 371; Nevius ». Dunlap, 33 N. Y. 
676. 

%3 See Grant Marble Co. v. Abbott, 142 Wis. 279, 124 N. W. 264; Bonney »v. Stoughton, 
122 Ill. 536, 13 N. E. 833; Steinmeyer v. Schroeppell, supra. But an examination of 
these and similar cases discloses that negligence was but one ground upon which relief 
was denied; either it was considered that there was not an honest material mistake, or 
else there had been such performance that the parties could not be placed in statu quo. 

* Snyder v. Ives, 42 Ia. 157, 162; Harris v. Pepperell, L. R. 5 Eq. r. 

% Kelly v. Solari, 9 M. & W. 54. ‘See KEENER, Quasi-CoNnTRACTS, 70-72. 

% “The ground on which the rule rests is, that money paid through misapprehension 
of facts, in equity and good conscience belongs to the party who paid it; and cannot be 
retained by the party receiving it, consistently with a true — of the real facts 
to the legal rights of the parties. The cause of the mistake therefore is wholly imma- 
terial. The money is none the less due to the plaintiffs, because their negligence caused 
the mistake under which the payment was made.” Bigelow, J., in Appleton Bank ». 
McGilvray, 4 Gray (Mass.) 518, 522. 

27 See Board v. Bender, 36 Ind. App. 164, 72 N. E. 154; Harper v. Newburgh, 159 
App. Div. 695, 145 N. Y. Supp. 59; Moffett, etc. Co. v. Rochester, 178 U. S. 373; 
Scott ». Hall, 58 N. J. Eq. 42, 43 Atl. 50; Werner v. Rawson, supra, accord. Cf. Stein- 
meyer v. Schroeppell, supra; Brown v. Levy, supra. 
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COLLATERAL ATTACK UPON ADJUDICATIONS OF JURISDICTIONAL 
Facts. — Under the full faith and credit clause of the Constitution of 
the United States, a problem frequently recurs as to a court’s power to 
inquire into certain facts, previously adjudicated by another court, which 
were conditions precedent to the power of that court to take some ulti- 
mate action in the suit.! 

It is well established that full faith and credit must be given to every 
judicial act which a court does within its jurisdiction. And that inquiry 
into the jurisdiction of the court to do the particular act, in our case to 
make a finding of fact, is always permitted.* This involves the ques- 
tions of jurisdiction of the sovereign, delegation of the jurisdiction by the 
sovereign to its courts, and the performance by the court of the requisite 
formalities preliminary to acquiring jurisdiction. If the fact, for the 
adjudication of which credit is claimed, is one of these conditions prece- 
dent to the jurisdiction of the court to make that adjudication, it can 

of course be inquired into by the forum, so that a finding of such a fact 
practically does not receive full faith and credit. So much for the naked 
- Statement of the principles involved. They are clear and present no 
difficulty. It is with the application of these principles, more especially 
with the question as to what facts are requisite to jurisdiction tomake the 
' finding, that the problem becomes troublesome. 

In the first place, it is not always sufficiently emphasized, if appre- 
hended at all, that, as regards the question of jurisdiction, a finding of 
fact must be looked at as a separate and distinct act of the court, having 
its own separate and distinct requirements for jurisdiction. For instance, 
in a proceeding im personam between two parties, the court in making 
a finding of fact is really declaring divisibly that, as to each party, in 
connection with the subject matter of the suit, this fact is so. In order 
to do this, jurisdiction of the respective party is all that is necessary. 
Again, if the proceeding is in rem, the court is saying that as regards 
the res, as to all the world, this fact is so. If the court had jurisdiction 
of the res here, it had jurisdiction to make the finding as to every one: but 
if there was no jurisdiction of the res, the court had jurisdiction to make 
the finding as to any parties before it and it would be binding as to them.* 





ee. The problem arises also in intra-jurisdictional cases under the doctrine of “res 
judicata.” 

2 Miller Brewing Co. v. Capital Ins. Co., 111 Ia. 590, 82 N. W. 1023; Harris ». 
Balk, 198 U. S. 21s. 

3 In re Norton’s Estate, 32 N. Y. Misc. 224, 66 N. Y. Supp. 317; Thum ». Pyke, 
8 Idaho 11, 66 Pac. 157; Field v. Field, 117 Ill. App. 307; Marshall ». Owen & Co., 
171 Mich. 232, 137 N. W. 204. 

4 See Baker v. Baker, Eccles & Co., U. S. Sup. Ct., Oct. Term, 1916, No. 115. 
The results of this proposition, though at first glance they appear unfortunate, upon 
reflection prove perfectly just. For instance, in a divorce suit the fact of domicil to 
found jurisdiction over the status is adjudicated by a court to be within its jurisdic- 
tion. Both parties are before the court. Such a finding, it would seem, should be 
binding upon these parties, and as a result of this the decree of divorce is binding 
upon them. When it is remembered that it is only binding as to the parties over 
whom the court making the adjudication had jurisdiction, that they have had their 
day in court, this appeans perfectly proper. 

The authorities in the matter of divorce appear to take a contrary position on the 
grounds that it would be inexpedient to have parties divorced as to themselves and 
not as to others. Andrews v. Andrews, 176 Mass. 92; affirmed 188 U.S. 14. It is 
clear that, so far as the parties themselves are concerned, there is no principle of ex- 


NOTES 641 


The courts, though generally reaching a sound result on this matter, have 
apparently failed as far as expressed opinions are concerned to rest the 
matter on its proper theoretical basis.® 

Assuming the proper approach to the problem, it is often somewhat 
difficult to determine exactly what facts are conditions precedent to 
jurisdiction to make the particular finding. As to facts going to the 
jurisdiction of the sovereign — matters required by doctrines of con- 
flict of laws — there is little trouble. But it is otherwise where the re- 
quirements of the sovereign in delegating jurisdiction are in question. 
A recent federal court case ’ furnishes a good example. The United States 
bankruptcy laws declare that a United States District Court shall have 
jurisdiction to adjudge a person bankrupt who has had his principal 
place of business for the preceding six months within its district.* A 
district court upon a voluntary petition in bankruptcy makes a finding 
that the last principal place of business of a corporation is within its 
district. This finding is offered as binding in later proceedings in another 
court, and the question arises: is the existence of this fact one of the con- 
ditions precedent to the court’s jurisdiction to adjudicate this fact? 
The proceeding in bankruptcy is im rem, the “res,” so to speak, appar- 
ently, being the question whether or not the petitioner is in such a situa- 
tion that he should be declared a bankrupt. So that the finding which 
the court made was, that as to this question, as against the world, the 
last place of business of the corporation was in the district in question. 
Such a finding necessitates jurisdiction of the res,— the question of 
bankruptcy.’ The question now comes, does the enactment that the 
court shall have jurisdiction to adjudicate bankrupt, persons who have 
had their last place of business within the district of the court, mean that 
unless this is so the court shall not have jurisdiction of the question for 
any purpose, or does it mean that though other courts also have juris- 
diction of the question, for reasons of local convenience, only this court 
shall be authorized to do the final act. The court in the principal case 
found that the enactment meant the latter." The result of such a con- 
pediency or justice upon which a denial of jurisdiction to the court making the finding 
could be based. As the policy upon which the Massachusetts case goes seems more 
apparent than real, it would seem to be the better rule to hold the adjudication binding. 
See Peaslee, ‘‘Ex parte Divorce,” 28 Harv. L. REv. 457, particularly at 471. 

5 The courts in working out the question seem in their to confuse the 
question of jurisdiction to adjudicate the particular fact with that of general juris- 
diction of the subject matter and the parties, and sometimes with jurisdiction to take 
ultimate action in the case. See Noble v. Union River Logging R. Co., 147 U. S. 
165, 173, 174; Roszell Bros. v. Continental Coal Corporation, 38 Am. B. Rep. 31, 34. 

® FE. g., it is generally fairly clear whether or not the fact of jurisdiction of a res 
or of certain parties is necessary to the jurisdiction of a court to make an adjudication 
of that fact. 7 Roszell Bros. v. Continental Coal Corporation, supra, n. 5. 

§ Act of July 1, 1898, c. 541, ch. 2, § 2, 30 Stat. aT L. 544. 

9 See In re Hintze, 134 Fed. 141, 142; Roszell Bros. v. Continental Coal Corpora- 
tion, 38 Am. B. Rep. 31, 36. 

10 Such a finding would be binding against any parties who were before the court 
although there was no jurisdiction of the res, but here the finding is set up as binding 
against all creditors, and it does not appear that any creditors were before the court, so 
that jurisdiction of the res is necessary. 

1 The only other ground upon which the case could go is that there was jurisdiction 
of all the creditors in the prior suit. But there was no mention of this in the opinion, 


and it seems clear that was not the fact, so that the court must be taken to mean that 
the adjudging court had jurisdiction of the res. 











642 HARVARD LAW REVIEW 


struction appears to be that under the bankruptcy laws any United 
States District Court has jurisdiction of the question of bankruptcy 
in the case of a voluntary petition. This would mean that any federal 
court can make adjudication binding against all creditors, though there 
is no personal jurisdiction over the creditors, and further, as a conse- 
quence of this, the court’s ultimate declaration of bankruptcy cannot be 
questioned. The correctness of a construction reaching such a result is at 
least arguable. 





RECENT CASES 


ADOPTION — RIGHTS OF CHILD UNDER UNEXECUTED CONTRACT OF ADOP- 
TION. — One Cameron contracted to adopt the plaintiff, who therefore lived 
in his family as a daughter until his death. There was no actual adoption. The 
plaintiff now claims an interest in the estate of Cameron’s son, who died intes- 
tate survived only by a brother. Held, that the plaintiff may not recover. 
Malaney v. Cameron, 161 Pac. 1180 (Kan.). 

To take by inheritance, a foster child must be adopted in the manner provided 
by statute. See Chehak v. Battles, 133 Ia. 107, 114-115, 110 N. W. 330, 333. 
’ But when the foster parent has died without performing a contract to adopt, 
equity will generally grant relief, although the adoption itself cannot actually 
be carried out at law after the adoptive parent’s death. Starnes v. Hatcher, 121 
Tenn. 330, 117 S. W. 219. If the contract contains an express provision to leave 
property, this will be specifically enforced. Pemberton v. Pemberton’s Heirs, 76 
Neb. 669, 107 N. W. 996. But cf. Jaffee v. Jacobson, 48 Fed. 21. In the absence 
of an express provision, the contract may also be specifically enforced as an 
agreement to give such property as a natural child would have received. Lynn 
v. Hockaday, 162 Mo. 111, 61 S. W. 885; contra, Renz v. Drury, 57 Kan. 84, 45 
Pac. 71. This is sound, since the chief remaining incident of a legal adoption 
is the right of inheritance. There is, however, no obligation on the parent not 
to dispose of his property to others. Austin v. Davis, 128 Ind. 472, 26 N. E. 
890. That the child be made an heir is thus the substance of the contract to 
adopt. It may therefore be said that as a consequence of the right of specific 
performance the child is regarded in equity as adopted. See Lynn v. Hockaday, 
supra. But this equitable relation, arising solely from the contract, can give 
the child rights only against the parent or his property. There is thus no way 
to reach the property of relatives. Even when an adoption is legally completed, 
inheritance from collateral relatives must be specifically provided for by statute. 
Wallace v. Noland, 246 Ill. 535, 92 N. E. 956. 


AtTorNEYs — Duty TO THE CourtT— Duty To DISCLOSE TRUTH IN A 
CRIMINAL Case. — An experienced attorney defending a criminal, permitted a 
witness to testify falsely upon a collateral matter affecting the witness’s credi- 
bility, and though he knew it to be false, he adopted the testimony as true in his 
summing up. There was no evidence that the attorney instigated the false 
testimony. Held, that he bedisbarred. Inre Palmieri, 162 N. Y. Supp. 799 
(App. Div.). ; 

By rule five of the Canons of Ethics of the American Bar Association, a law- 
yer who has undertaken to defend a criminal “‘is bound by all fair and honorable 


2 The facts of the case go no further than a voluntary petition, but on principle 
there would seem to be no distinction between a voluntary and an involuntary pro- 
ceeding as to this question, provided that the court had jurisdiction of the bankrupt 
in the latter case. 
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means, to present any defense that the law of the land permits.” See also 
SHARSWOOD, PROFESSIONAL ETHICS, 5 ed., 90-92. This, of course, does not 
justify any positive obstruction of justice. In re Billington, 156 App. Div. 63, 
141 N. Y. Supp. 16; In re Lane, 93 Minn. 425, tor N. W. 613. Generally, it is 
the duty of a lawyer to divulge the truth, even though this should be damaging 
to his client. People v. Beattie, 137 Ill. 553, 27 N. E. 1096; In re Schapiro, 144 
App. Div. 1, 128 N. Y. Supp. 852. See KINKEAD, JURISPRUDENCE, LAW, AND 
Eruics, 329. But see WARVELLE, Etuics, §170. Just how far this rule applies 
in a criminal case, is a difficult question. There is certainly no duty to disclose 
a confession. See Courvoisier’s Case, Appendix to SHARSWooD, PROFES- 
SIONAL Eruics, 5 ed., 183. But an attorney who knowingly adopts false testi- 
mony as true, perpetrates a fraud upon the court, and this would seem to be 
improper, even in a criminal case. Some courts have attempted to establish 
definite rules, as to what conduct will justify disbarment. In re Cahill, 66 
N. J. L. 527, 50 Atl. 119. Clearly, it is not necessary that the lawyer shall have 
committed a crime. In re Hardenbrook, 135 App. Div. 634, 121 N. Y. Supp. 
250. Tested by precedent, the punishment in the principal case seems unusu- 
ally severe. In re Newman, 158 App. Div. 471, 143 N. Y. Supp. 590. Cf. Inre 
Cahill, supra. But precedent is of little value on such a question. The punish- 
ment to be given should depend upon the particular facts of each case, and must 
rest largely in the discretion of the court. See In re Attorney, 10 App. Div. 491, 
513, 42 N. Y. Supp. 268, 282. 


Bankruptcy — DiscHARGE — DEBTS NOT AFFECTED — WILFUL AND MALI- 
cious Injury TO Property. — A broker held stock of a customer as security 
for the latter’s indebtedness. The broker wrongfully sold the stock and appro- 
priated the proceeds. Later he was adjudicated bankrupt and received a dis- 
charge. The customer sues for the conversion, claiming that it was a wilful and 
malicious injury to his property and hence was not discharged. Held, that the 
customer may recover. McIntyre v. Kavanaugh, 242 U.S. 138. 

The present Bankruptcy Act includes among the debts not barred by a dis- 
charge those created by a misappropriation while acting in a fiduciary capacity. 
Bankruptcy Act, § 17 @ (4). The Acts of 1841 and 1867 also contained this 
provision. It was held under the Act of 1841 that “fiduciary” meant express 
trust and that therefore a principal’s claim against his factor was not discharged. 
Chapman v. Forsyth, 2 How. (U. S.) 202. Similarly, under the Act of 1867 
brokers as well as factors and commission merchants were considered not to be 
fiduciaries. Hennequin v. Clews, 111 U.S. 676. Accordingly, when the present 
Act went into effect the courts felt bound to follow the established course of 
decisions on this point, and hold that a broker was not discharged under § 17 4 
(4). Crawford v. Burke, 195 U.S. 176, 189. However, the present Act denies a 
discharge also of liabilities for wilful and malicious injuries to property. BANK- 
ruptcy Act, § 17 a (2). The attitude of the courts under 17 a (4) had been one 
of tenderness toward the bankrupt, as is evidenced by the decisions just alluded 
to. Thelower federal courts, following the same policy under § 17 a (2), decided 
that a conversion was not a “wilful and malicious” injury. Matter of Ennis & 
Stoppani, 171 Fed. 755. The state courts, however, seemed to take the opposite 
view. Kavanaugh v. McIntyre, 210 N. Y. 175, 104 N. E. 135; Hallagan v. 
Dowell, 139 N. W. 883 (Iowa). See CoLLIER, BANKRUPTCY, 10 ed., 395. And 
the Supreme Court several years ago decided that “malicious” does not connote 
any evil motive toward the injured party. Tinker v. Colwell, 193 U.S. 473, 485. 
That decision paved the way for the holding in the principal case — that the 
conversion by the broker was a malicious injury to property. This construc- 
tion not only shows a much stricter attitude toward the bankrupt, but also goes 
so far as to be questionable, for the requirement of malice would ordinarily not 
be found in the unjustifiable appropriation of the property of another and 
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would require actual ill will toward the person injured. Matter of Ennis & 
Stoppani, supra. The actual decision in the principal case, however, seems 
desirable; and the liberal construction of 17 a (2) may perhaps be justified as be- 
ing necessary to counteract the results of too strict a construction of 17 a (4). 


BANKRUPTCY — PREFERENCES — JUDGMENT, LEVY AND SALE WITHIN Four 
Montus oF BANKRuptcy. — A creditor with reasonable cause to believe the 
debtor insolvent procured a judgment against him, levied execution and 
received the proceeds of the execution sale, all the steps occurring within four 
months of the filing of the petition in bankruptcy. The trustee in bankruptcy 
sued the creditor for the amount realized from the sale. Held, that the trustee 
may recover. Anderson v. Stayton State Bank, 38 Am. B. Rep. 4. 

For a discussion of the principles involved, see NOTES, p. 619. 


BANKRUPTCY — PREFERENCE — RETURN BY BROKER TO CUSTOMER OF 
Stock REDEEMED FROM A PLEDGEE. — A customer loaned stock to his broker 
with authority to pledge. The broker did pledge for his own purposes and 
within four months of bankruptcy and while insolvent used his own funds to 
redeem the stock and returned it to the customer. The trustee in bankruptcy 
of the broker claimed that the transaction was preferential. Held, that no 
preference was effected. Robinson v. Roe, 233 Fed. 936 (C. C. A., 2nd Circ.). 

The court bases its decision on the ground that the customer was merely re- 
acquiring property to which he always had an exclusive property right. If 
this were the fact, of course he received no preference; but by authorizing the 
broker to pledge, his interest became encumbered to the extent of the pledgee’s 
claim. Now if the customer was a creditor when the stock was redeemed and 
returned to him, he has received a preference. BANKRUPTCY AcT, § 60 a. 
A creditor is defined as one owning a claim provable in bankruptcy. BANK- 
ruptcy Act, § 1, sub-sec. 9. Although tort claims are not ordinarily provable, 
the victim of a conversion of personal property may waive the tort and prove 
on the theory of implied contract. Crawford v. Burke, 195 U.S. 176. Hence, 
if the broker had been guilty of a conversion of the stock, the customer would 
have had a provable claim and satisfaction thereof by a redemption, and return 
of the converted stock would be preferential. But there has been no conversion 
in the principal case inasmuch as there was no unqualified demand for a return. 
However, even if there was no present obligation to redeem and return the stock, 
there was at least a contingent claim on the part of the customer, contractual in 
its nature, and becoming absolute on the customer’s election to require his 
property. If this claim is provable, its satisfaction is preferential. It has been 
decided that on the bankruptcy of the principal, a surety has a provable claim 
even before he has in any way discharged the debt. Williams v. U. S. Fidelity 
and Guaranty Co., 236 U.S. 549. And quite recently the Supreme Court has 
held that a party to a bilateral contract, still largely executory, may prove for 
the value of the entire contract against the estate of the other contracting party. 
Central Trust Co. v. Chicago Auditorium Ass’n, 240 U.S. 581. But see In Re 
Imperial Brewing Co., 143 Fed. 579. Hence it is submitted that the necessary 
elements of a preference are present in the case under discussion. Furthermore 
it seems immaterial whether the customer loans property to the broker to be 
pledged, as here, or whether the original transaction was a pledge with power 
to repledge. It has been decided by the Supreme Court that a pledgor who takes 
back stock under circumstances identical with those of the principal case does 
not receive a preference. Richardson v. Shaw, 209 U.S. 365. The same reasons 
rendering the case under discussion open to criticism apply likewise to such a case. 


BANKRUPTCY — PROPERTY PASSING TO THE TRUSTEE — LIFE INSURANCE 
PoLicres: IN GENERAL. — One Samuels had insured his life in favor of a third 
person, reserving power to change the beneficiary. The policy had a cash sur- 
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render value. After the bankruptcy of the insured, his trustee sought to recover 
the policy or its value. Held, that he may not recover either. Matter of Sam- 
uels, 237 Fed. 796 (Circ. Ct. of App., 2nd Circ.). 

Section 704 (5) of the Bankruptcy Act gives to the trustee the property 
which the bankrupt could have transferred, provided that when the bankrupt 
has an insurance policy with a surrender value “payable to himself,’ he may 
retain the policy, if he pays the surrender value to the trustee, and otherwise 
the policy passes to the trustee. The construction of this clause might have 
been that all policies payable to the bankrupt or in which he had the right to 
change beneficiaries should be considered property which he might have trans- 
ferred, and that the policies should therefore pass to the trustee, unless they 
were such as were redeemable and redeemed under the proviso. In re Orear, 
178 Fed. 632; Im re Dolan, 182 Fed. 949. See 1 REMINGTON, BANKRUPTCY, 2 
ed., §§ 1002, 1009. But as to policies payable to the bankrupt, the Supreme 
Court has held that they remain the property of the bankrupt and that only the 
surrender values of those policies which have surrender values pass to the trus- 
tee. Burlington v. Crouse, 228 U.S. 459. The basis of this decision seems to be 
that no interest in an insurance policy is intended to pass under § 70 a (5) unless 
it comes within the proviso. It might seem to follow that a policy payable to a 
third person in which the bankrupt could change the beneficiaries is not “pay- 
able to the bankrupt” and that consequently its surrender value would not pass 
under § 70a (5). See 1 REMINGTON, BANKRUPTCY, 2 ed., § 1009. But this 
would seem to be unduly narrowing an already narrow construction; for, since 
the bankrupt could make himself beneficiary, the policy is in substance payable 
to the bankrupt. He should, therefore, get the surrender value under § 70 a (5). 
The same result, it would seem, might be reached under § 70 a (3). This gives 
to the trustee powers which the bankrupt might have exercised for his own 
benefit. And the right to change beneficiaries certainly seems to be such a 
power. Possibly, however, it may be held that no interest in an insurance 
policy can pass under amy part of the Act except the proviso of § 70a (5). Cf. 
Burlington v. Crouse, 228 U.S. 459, 472. But the Act seems to give little 
support to such a construction. 


Carriers — Laration. oF Liasiiiry— Limoration oF LIABILITY BY 
AGREED VALUATION. — The defendant, a common carrier, accepted a ship- 
ment of goods from the plaintiff of the value of two thousand dollars. The goods 
being lost, the shipper brings suit alleging that the goods were converted by 
the servants of the carrier to their own use. The defendant set up the affirma- 
tive defense that the contract of shipment valued the goods at fifty dollars and 
limited the liability of the carrier to that amount. The plaintiff demurred. 
Held, that the contractual limitation is binding and the demurrer should be 
overruled. D’Utassy v. Barrett, 56 N. Y. L. J. 1367 (N. Y. Ct. of App.). 

In England a common carrier may, by contract, completely exempt itself 
from liability for loss of goods. Nicholson v. Willan, 5 East 507. Feeling the 
danger that the carrier might overreach the shipper, Parliament has provided 
that the contract must be just and reasonable. Manchester, etc. Ry. v. Brown, 
8 App. Cas. 703. The American courts have, with a single exception, declared 
that contracts totally exempting carriers from liability for their own negligence 
are void as against public policy. Railroad Co. v. Lockwood, 17 Wall. (U. S.) 
357; School Disizict v. Boston, etc. Ry. Co., 102 Mass. 552; contra, Nelson v. 
Hudson River R. Co., 48 N. Y. 498. As to the possibility of contracting for a 
limited liability in return for a reduction in rates, American courts are divided. 
To some courts it seems impossible to limit a liability which, on grounds of 
policy, cannot completely be avoided. U.S. Express Co. v. Backman, 28 Ohio 
St. 144; Black v. Goodrich Transportation Co., 55 Wis. 319; Moulton v. St. 
Paul, etc. Ry. Co., 31 Minn. 85. To other courts the business sense of allowing a 
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shipper to get less by paying less caused them to hold valid the limitation re 
liability to an agreed value. Graves v. Lake Shore, etc. Ry. Co., 137 Mass. 3 
Oppenheimer & Co. v. U. S. Express Co., 69 Ill. 62. See H. E. Willis, “Phe 
Right of Bailees to contract against Liability for Negligence,” 20 Harv. L. 
REV. 297, 306. The Federal Supreme Court has, however, held the limitation 
of liability contracts to be good and, moreover, made the rule the universal 
one under the Carmack Amendment, so far as loss by negligence is concerned. 
Adams Express Co. v. Croninger, 226 U. S. 491; Boston &'Maine Ry. Co. v. 
Hooker, 233 U. S.97. Granting that the limitation is valid as applied to negli- 
gent acts of the carrier’s servants it would not be expedient to differentiate 
the case where the servant’s conduct is made Worse only by adding a mens rea. 
But see The New England, 110 Fed. 415, 420; Southern Express Co. v. Gutman, 
6 Ky.L. R. 587. 


CHoses IN ACTION— PARTIAL ASSIGNMENT — WHETHER JUDGMENT IN 
Favor OF ParTIAL ASSIGNEE Bars AssicNor. — An unlawfully discharged 
employee had an unliquidated claim for damages against his employer. The 
employee assigned such damages as should accrue up to a certain date, and re- 
served after-accruing damages. The assignee sued the employer in the munic- 
ipal court and recovered. The assignor now sues the employer at law for the 
balance of the claim, and the employer pleads in bar the prior judgment re- 
covered by the assignee. Held, that the assignor may recover. Carvill v. 
Mirror Films, Inc., 56 N. Y. L. J. 1861 (App. Div.). 

At common law, a partial assignee had standing only in equity. See James 
v. Newton, 142 Mass. 366, 8 N. E. 122. Nor have modern codes enabling an 
assignee to sue at law in his own name generally been extended to partial as- 
signees. Inve Stiger, 202 Fed. 791. But cf. Skipper v. Holloway, [1910] 2 K. B. 
630; Caledonia Ins. Co. v. Northern Pacific Ry. Co., 32 Mont. 46, 79 Pac. 544; 
Gaugler v. Chicago, etc. Ry. Co., 197 Fed. 79. In New York, however, the law 
has undergone an independent development, and seems still unsettled. It has 
been said, on the one hand, that the only remedy was equitable. Chambers v. 
Lancaster, 160 N. Y. 342, 348, 54 N. E. 707, 708; King v. King, 73 App. Div. 
547, 77 N. Y. Supp. 40; Thompson v. Gimbal Bros., 71 Misc. 126, 128 N. Y. 
Supp. 210. Earlier decisions, however, not expressly overruled, allowed the 
assignee a legal action. Morton v. Naylor, 1 Hill 583; Risley v. Phenix Bank, 
etc., 83 N. Y. 318, 329; Chase v. Deering, 104 App. Div. 192, 93 N. Y. Supp. 
434. A middle position is to the effect that the assignee may sue at law by join- 
ing the assignor as co-plaintiff, and non-joinder is demurrable. Dickinson v. 
Tyson, 125 App. Div. 735, 110 N. Y. Supp. 269. On practical grounds this 
latter doctrine appears the most advantageous. Legal enforcement runs afoul 
of difficulties of procedure or of policy. Only joint obligees could sue jointly 
at common law, and a partial assignee was not a joint obligee. If separate ac- 
tions were allowed, the debtor would be subjected to undue litigation, or else a 
judgment recovered by an assignee would bar the assignor and other assignees. 
Yet if the right is purely equitable, the claim is pro tanto withdrawn from jury 
trial, and a later total assignment might arguably cut the assignee off. See 
Williston, “Is the Right of Assignee of a Chose in Action Legal or Equitable?”’, 
30 Harv. L. Rev. 97, 104. It is best, therefore, to treat the right as legal- 
equitable, the assignor and assignee being equitable tenants in common, and 
the assignor being legal owner of the share assigned, subject, however, to a 
legal “‘power”’ in the assignee, upon notice to the debtor. See Cook, “Alien- 
ability of Choses in Action,” 30 Harv. L. Rev. 449, 482; Cook, “Alien- 
ability of Choses in Action,” 29 Harv. L. Rev. 816, 820. The liberal ten- 
dency to allow joinder of parties whose rights are not technically joint, is in- 
stanced also by the joinder at law of tenants-in-common, and co-owners of 
other separate interests in land. Cf. School Districts v. Edwards, 46 Wis. 150, 
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49 N. W. 968; Watson v. Milwaukee, etc. Ry. Co., 57 Wis. 332, 15 N. W. 468. 
If, as in the principal case, the debtor fails to demur for non-joinder of the 
assignor, a waiver of‘his rights against a splitting of the cause of action may 
well be implied, and hence the assignee’s judgment should not bar later actions. 


DAMAGES -— LIQUIDATED DAMAGES — WHETHER DEMURRAGE RATE ApP- 
PLIES TO UNREASONABLE DeLay. — The defendant: was a charterer of a ship 
under a charter party which provided five lay days for loading, with payment of 
demurrage at a fixed rate per day after that. After detention of the ship for a 
reasonable time beyond the lay days plaintiff gave defendant notice that he 
would no longer accept the demurrage rate, but would hold the defendant for 
actual damages. The defendant declined to agree to this. The boat was re- 
tained some time longer, for which detention plaintiff seeks to recover actual 
damages. Held, that the plaintiff may recover only the demurrage rate. Inver- 
kip Steamship Co. v. Bunze, [1917] 1 K. B. 31. 

Demurrage may be considered either as an optional right in the charterer to 
retain the ship on paying a certain sum therefor, or as liquidated damages for a 
breach of the contract. Ifthe first view be taken the option must be regarded as 
lasting only a reasonable time, and when the option expires, of course the pro- 
vision for payment would end, and any further detention would be a breach for 
which actual damages could be recovered. Western Transport Co. v. Barley, 56 
N. Y. 544. See Lilly & Co. v. Stevenson & Co., 22 R. 278, 286. See CARVER, 
CARRIAGE OF Goons By SEA, 3 ed., § 609; STEVENS, DEMURRAGE, 69. This 
result has the advantage that it does not force the shipowner to either leave the 
boat for an indefinite period, and recover only a fraction of the actual damages, 
or take the boat away and suffer perhaps much greater damage for which he 
must rely on his action against the charterer. But the true construction of the 
contract in the principal case seems to be that the contract is to load the ship 
during the lay days, and pay damages at a liquidated rate for further detention; 
the unqualified statement ‘‘demurrage at so much per day” seems to indicate 
clearly that that rate of damages was relied on so long as the contract should 
remain in force. Western Steamship Co. v. Amaral Sutherland Co., [1913] 3 
K. B. 366. See ScRuTTON, CHARTERPARTIES AND BILLS oF LADING, 6 ed., art. 
128. Had the defendant merely continued to use the boat after notice by the 
plaintiff he might be held to have impliedly consented to pay the actual dam- 
age, but his refusal to agree forbids such a construction of his actions. Hagan v. 
Tucker, 118 Fed. 731. See WALD’s POLLOCK ON CONTRACTS, 3 ed., 9. 


DESCENT AND DISTRIBUTION — HomicipE By INSANE Her. — An infant 
who had inherited real and personal property was killed by her insane mother, 
who then committed suicide. The child’s property is claimed by both the 
mother’s heirs and those who would be the child’s heirs were the mother dis- 
qualified. Held, that the property became vested in the mother and 
to her heirs. Re Estate of Maude Mason, 31 Dom. L. R. 305 (Br. Col.). 

For a discussion of the principles involved in this case, see NOTES, p. 622. 


Dower — Vom Divorce — EsToppeL IN Pais — EFFECT OF IGNORANCE 
OF ONE’s Ricuts. — Plaintiff secured a rabbinical divorce from R., and both 
parties, believing the divorce valid, “married” again. Plaintiff had knowledge 
of R.’s “remarriage.” Plaintiff then removed from New York to Kansas. 
Twenty years after the separation, shortly after R.’s death, plaintiff learned 
that the divorce was invalid. She now claims dower in land acquired by R. and 
conveyed to an innocent purchaser in the interval. Held, she is equitably es- 
topped from asserting her legal right to dower. Kantor v. Cohn, 56 N. Y. L. J. 
1339 (Sup. Ct., King’s Cty.). 

Some courts have held that where the right of dower is statutory it can be 
barred only in such manner as the statute expressly provides. McCreery v. 
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‘Davis, 44 S. C. 195, 22 S. E. 178; Martin’s Heirs v. Martin, 22 Ala. 86. But 
by the clear weight of authority the statutory right of dower may be lost by an 
equitable estoppel like other property rights. Gilbert v. Reynolds, 51 Ill. 513; 
Norton v. Tufts, 19 Utah 470, 57 Pac. 409. See 2 ScRIBNER, DowER, 2 ed., 266 ff. 
In some jurisdictions, however, it has been held that there can be no 
equitable estoppel where the conveyance was made while the dower right was 
still inchoate. Lohmeyer v. Durbin, 213 Ill. 498, 72 N. E. 1118. See Beeman v. 
Kitzman, 124 Ia. 86, 93, 99 N. W. 171, 173. The basis of these decisions, that 
where there is no present right of control or possession, there is no present duty 
to assert any claim to the property, would seem hardly tenable. The duty to 
apprise a purchaser of one’s rights must in fairness exist as well when those 
rights are enjoyable in the future as when enjoyable in the present. Gilbert v. 
Reynolds, supra; Wright Lumber Co. v. McCord, 145 Wis. 93, 128 N. W. 873. 
That mere silence, failure to assert one’s rights, may give rise to an equitable 
estoppel is now well settled. Wood v. Seely, 32 N. Y. 105. See 2 Pomeroy, 
Eg. Juris., 3 ed., § 818. See 24 Harv. L. Rev. 494. But in such case the party 
sought to be estopped must have had actual knowledge of his rights. Bringard 
v. Stellwagen, 41 Mich. 54,1 N. W. 909; Frederick v. Missouri River, etc. R. Co., 
82 Mo. 402; Trenton Banking Co. v. Duncan, 86 N. Y. 221; Dotson v. Merritt, 
141 Ky. 155, 132 S. W. 181. The court in the principal case argues that the 
plaintiff had such knowledge since the validity of a divorce, and thus the right 

_ to dower, is a matter of law, and everyone is presumed to know the law. That 

the state should impose a duty of being cognizant of one’s rights, as well as the 

duty, when possessed of such knowledge, to warn innocent third parties of their 
existence is not inconceivable. But the law is settled otherwise where the es- 
toppel is based on mere silence. See authorities supra. And to attempt to alter 

a doctrine based wholly upon equitable considerations by the introduction of a 

technical legal fiction is neither good law nor good legislation. 


EASEMENTS — Mopes oF ACQUISITION — IMPLIED GRANT AND RESERVA- 
TION — IMPLIED RESERVATION OF RIGHT TO FLOWAGE OF WATER IN MILL- 
Race. — A tract of land included a mill and an artificial mill-race. This mill- 
race was used solely in connection with the mill. The owner conveyed part of 
the tract, containing the mill and the inlet and outlet of the mill-race, to a mill- 
ing company. Later he conveyed the rest of the land, containing the middle of 
the race, toa town. The mill company dammed the race; and the town, claim- 
ing an easement by implication to the flowage of water in the race, destroyed 
the dam. The mill company seeks to recover. Held, that it may recover. St. 
Mary’s Milling Co. v. Town of St. Mary’s, 32 Dom. L. R. 105 (Ontario). 

Where there is apparent and continuous user, that is, a quasi-easement, in one 
part of a tract of land for the benefit of another part, on the sale of the quasi- 
servient part of the land many states imply a grant back of an easement if the 
user was reasonably convenient for the enjoyment of the rest of the land. Quin- 
lan v. Noble, 75 Cal. 250, 17 Pac. 69. Cf. Taylor v. Wright, 76 N. J. Eq. 121, 79 
Atl. 433. Some states require for the grant back that the user be reasonably 
necessary to the grantor’s land. Wells v. Garbutt, 132 N. Y. 430, 30 N. E. 978; 
Powers v. Heffernan, 233 Ul. 597, 84 S. E. 661. See 3 Itz. L. Rev. 187. How- 
ever, in England, Canada, and some. of the states it is said that the grantor 
should not be able to derogate from his own grant; and there is no implied grant 
back to him unless the easement is strictly necessary for the land retained. Ray 
v. Hazeldine, [1904] 2 Ch. 17; Attrill v. Platt, 10 Can. Sup. Ct. 425, 480; Covell 
v. Bright, 157 Mich. 419, 122 N. W. 101; Warren v. Blake, 54 Me. 276, 286. 
An exception to this strict English rule has been suggested where before sever- 
ance there were reciprocal quasi-easements between the two parts of the land. 
It was intimated that in such a case reasonable convenience is enough to establish 
a grant back as well as a grant. Wheeldon v. Burroughs, 12 Ch. D. 31, 59; 








RECENT CASES 649 


Union Lighterage Co. v. London Graving Dock Co., [1902] 2 Ch. 557, 567. CE. 
Seymour v. Lewis, 2 Beas. (N. J.) 439, 448; Dunklee v. Wilton R. R. Co., 24 
N. H. 489, 497. But in the principal case the necessity was non-existent at the 
time of the severance of the property. Consequently even the more lenient 
view will support the case. 


EQUITABLE ELECTION — WHETHER HEIR CAN CLAIM BOTH LEGACY AND 
Lapsep REesmpuaryY Devise. — An Iowa testator willed one half the residue of 
his property to his son and the other half to his wife. The son having pre- 
deceased the testator, the widow claims by descent the lapsed title to an un- 
divided half of certain land in Minnesota which was part of the residue. By 
Minnesota law the widow, where there are no lineal descendants, is sole heir-at- 
law of her husband. Her claim is opposed by those who woild have been heirs 
had there been no widow. They assert that the widow is barred from taking 
this property as heir because of an election she had made in Iowa to accept the 
provisions of the will. Held, that the widow must abide by her Iowa election, 
and her opponents are entitled to the lapsed interest in half the land. In re 
McAliister’s Estate, 160 N. W. 1016 (Minn.). 

It is true that an election at the domicil of the testator will be recognized as 
binding in another state. Washburn v. Van Steenwyk, 32 Minn. 336, 20 N. W. 
324. See WHARTON, ConFLict or Laws, 3 ed., § 599 ¢. But it would seem 
clear that when no election is necessary it should not, when made, affect the 
party’s rights. Collins v. Collins, 126 Ind. 559, 25 N. E. 704. The doctrine of 
election is often said to have its basis in the testator’s intention. To justify the 
result in the principal case, such intention must presumably be that the legatee 
take no more than has actually been bequeathed to him. Yet as a matter of 
fact the only legitimate presumption can be, that the legatee only take by the 
will if he does not proceed counter to its terms. The taking by intestacy of a 
legacy lapsed by the death of the legatee, would seem in no sense to contradict 
the testator’s intention. It is more likely, however, that the rule rests simply 
on equitable principles. See 1 Pomeroy, Equity, § 465; 23 Harv. L. REv. 138. 
Briefly stated, the rule is that equity will not allow a benefit under a will to be 
accepted while rights are likewise being asserted, which are antagonistic to the 
will, and injurious to a third party. So where a defect in the will prevents the 
legatee from taking, and the heir seeks not only his own legacy, but also the 
property which failed to pass to the other legatee, an election is required. 
Brodie v. Barry, 2 Ves. & B. 127; Thellusson v. Woodford, 13 Ves. 209. But 
where the testator merely declares that his heir take nothing, and fails to make 
any other disposition of the property, the heir will take by descent in spite of 
the expressed intention. Gallagher v. Crooks, 132 N. Y. 338, 30 N. E. 746. As, 
in the principal case, the legatee, to whom the lapsed legacy was bequeathed, 
has died, the taking by intestacy of this legacy in addition to other gifts by the 
will is conduct inequitable to no one, for it deprives no one of rights attempted 
to be conveyed by the will. So an election was not necessary. Johnson v. 
Johnson, 32 Minn. 513, 21 N. W. 725; Hand v. Marcy, 28 N. J. Eq. so. 


Equity — CANCELLATION — UNILATERAL MISTAKE OF Fact. — The de- 
fendant sent in a bid for a building contract in which by an honest mistake, 
without negligence, he omitted to take account of an important item, the bid 
consequently being much lower than he intended. The plaintiff, not knowing 
of the mistake, accepted the bid. Before the plaintiff had changed his position 
in any way, the defendant notified him of the mistake and refused to perform. 
The plaintiff having brought suit on the certified check deposited by the defend- 
ant to insure performance, the defendant seeks cancellation of it in equity. 
Held, that the check should be canceled. St. Nicholas Church v. Kropp, 160 
N. W. 500 (Minn.). 

For a discussion of this case, see NOTES, p. 637. 
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FEDERAL CourTS — RELATION OF STATE AND FEDERAL Courts — STATE 
PRACTICE OR A FEDERAL Ricut. — An interstate passenger sued in a state 
court for baggage lost. The railroad, over objection, introduced a copy of the 
schedules of limited liability filed with the Interstate Commerce Commission. 
The copy was not properly authenticated. The court allowed full recovery, 
erroneously ruling that the schedules did not limit the liability of the railroad. 
The state appellate court held there was no prejudice in the ruling since the 
schedules were not properly in evidence, and could not be considered on the 
appeal. On review to the United States Supreme Court the railroad seeks a 
new trial claiming violation of a federal right. Held, that there must be a new 
trial. New York, etc. R. Co. v. Beaham, 242 U.S. 148. 

On writs of error from the Supreme Court to a state court the scope of its 
review is confined to so-called federal questions. See Martin v. Hunter’s Lessee, 
1 Wheat. (U. S.) 304. So the decision of a state court upon a question of state 
practice without more cannot be reviewed by the Supreme Court. Ludeling v. 
. Chaffee, 143 U.S. 301. Thus the denial of a second opportunity to submit evi- 
dence was held to involve no federal question but merely a question as to state 
practice. Thorington v. Montgomery, 147 U.S. 490. It might well be that a 
federal question would be raised where a rule of state practice was so arbitrary 
as practically to deny an opportunity for asserting a substantive federal right. 
But such is not true of the practice in the principal case. The rule there, of 
, considering on review only the competent evidence in the record, seems a 
common mode of procedure. See Lee v. Missouri Pacific Ry. Co.,67 Kan. 402, 
73 Pac. 110; Nance v. Oklahoma Fire Ins. Co., 31 Okla. 208, 120 Pac. 948; 
Huntington National Bank v. Loar, 51 W. Va. 540, 41S. E. gor. Nor does the 
fact that the railroad has not a second chance to prove its right seem to make 
the procedure unreasonable or arbitrary. 


HoMESTEAD — RIGHT OF JUDGMENT CREDITOR AGAINST WIFE WHO Buys IN 
AT FORECLOSURE SALE — EQUITABLE RELIEF AGAINST MERGER — RIGHTS OF 
Minor Cuitpren. — A husband and wife joined in the execution of a note, and 
a deed of trust upon the homestead to secure it. They jointly executed another 
note, unsecured, to the plaintiff who secured a judgment thereon, after the 
husband’s death. Later the deed of trust was foreclosed, and the widow bought 
in the land at the sale. Then the plaintiff had an execution issue against the 
land, but the sheriff set the land off as the homestead of the widow and her 
minor children. This was an appeal from the overruling of a motion to quash 
the sheriff’s return. Held, that the judgment be affirmed. McMichaels v. 
Reece, 190 S. W. 51 (Mo. App.). 

Homestead rights are purely statutory. Adams v. Adams, 183 Mo. 396, 82 
S. W. 66; Sayers v. Childers, 112 Iowa, 677, 84 N. W. 938. The Missouri stat- 
utes provide for the ordinary homestead exemption in the head of the family, 
surviving in his wife and minor children. This is subject to general debts in- 
curred before the acquisition of the homestead, but not to those incurred there- 
after. See Rev. Stat. Missouri 1909, ch. 56. In the principal case, upon the 
death of the husband, the widow took a vested estate for life during widow- 
hood, and the minor children each a vested term for years during infancy. 
Brewington v. Brewington, 211 Mo. 48, 109 S. W. 723. See Gore v. Riley, 161 
Mo. 238, 61 S. W. 837; Linville v. Hartley, 130 Mo. 252, 32 S. W. 652. These 
estates were subject, however, to the deed of trust executed by the husband and 
wife jointly. Newton v. Newton, 162 Mo. 173, 61 S. W. 881; Gladney v. Sydnor, 
172 Mo. 318, 72S. W. 554. But they are not subject to the unsecured indebted- 
ness to the plaintiff, incurred after the homestead was acquired. See REv. 
Stat. Missouri 1909, § 6708; Acreback v. Myer, 165 Mo. 685, 65 S. W. 1015; 
Osborne & Co. v. Evans, 185 Mo. 509, 84 S. W. 867. Nor did the rendition of a 
judgment create a lien upon the homestead property. Burton v. Look, 162 Mo. 
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502, 63 S. W. 112; Macke v. Byrd, 131 Mo. 682, 33 S. W. 448; Green v. Marks, 
25 Ill. 221. But see Blythe v. Gash, 114 N. C. 659, 19 S. E. 640; Moore v. Smead, 
89 Wis. 558, 62 N. W. 426. However, at law, by the purchase of the land at the 
foreclosure sale, the widow secured the legal fee, and her own life estate in the 
homestead right merged therein and was lost. And the children’s estates, being 
subject to the deed of trust, were destroyed by the sale. Consequently, al- 
though the widow might claim as the head of a family a new homestead exemp- 
tion for herself and children against all future creditors, the newly-acquired 
estate in fee must be subject to an execution in favor of the plaintiff, an ante- 
cedent judgment creditor. In substance, however, the purchase by the widow 
is a redemption of the homestead for herself and her children. For practical 
reasons it may have been more advantageous, or even necessary, for her to buy 
in the property at the sale rather than to pay off the indebtedness. But the 
same substantive result is effected, and the same legal consequences should 
follow, whichever form of redemption is used. So equity, looking at the sub- 
stance of the transaction, will prevent the merger of her homestead rights in 
the fee simple. See Smith v. Roberts, 91 N. Y. 470; Swinfen v. Swinfen, 29 
Beav. 199. See 2 Pomeroy, Eq. Juris., §§ 790-793. Upon this principle, the 
homestead right acquired through her husband may still be asserted by the 
widow against the plaintiff. And the children’s estates, though destroyed at 
law by the mother’s purchase, should be given effect in equity in like manner 
as if the mother had redeemed by paying off the indebtedness. Such was the 
substance of the transaction. See Ailey v. Burnett, 134 Mo. 313, 33 S. W. 1122; 
Drake v. Kinsell, 38 Mich. 232, 237; McCreary v. McCorkle, 54 S. W. 53 (Tenn. 
Ch.). Nor can the mother be heard as against her children to deny that her 
purchase was a redemption for their benefit. She owes them a fiduciary duty 
of care and protection and she can in no way prejudice their rights in their 
father’s homestead. See Phillips v. Pressor, 172 Mo. 24, 72S. W. 501; Gorman 
v. Hale, 109 Mo. App. 176, 82 S. W. 1110. Hence their interest survives and is 
not subject to this execution. Although the case is one at law, in code states 
where law and equity are administered by the same courts, there can be no ob- 
jection to cutting cross-lots to secure a result on a law suit which would for- 
merly have called for a separate proceeding in equity. Nor can the interest in 
fee in the homestead be sold on execution, subject to the homestead rights of 
the widow and children. Armor v. Lewis, 252 Mo. 568, 583, 161 S. W. 251; 
Moore v. Wilkerson, 169 Mo. 334, 337, 68 S. W. 1035. 


INSURANCE — MURDER BY BENEFICIARY — RIGHT TO PROCEEDS. — The 
beneficiary of a life insurance policy murdered the insured. The victim’s 
son and the beneficiary are the sole statutory heirs. The son brings an action 
on the policy. Held, that he recover. Sharpless v. Grand Lodge A. O. U. W.., 
159 N. W. 1086 (Minn.). 

For a discussion of the principles involved in this case, see NOTES, p. 622. 


INTERNATIONAL LAw — ADMIRALTY — ENEMY PropERTY.— Goods were 
seized en route from Copenhagen to the United States on a Danish vessel. They 
were manufactured to order in Germany and the neutral claimant contended 
that title passed to him when they left the factory. The Crown claimed them 
as enemy property under the Order in Council of March 11, 1915. Held, that 
the goods were enemy property. The United States, [1917] p. 30. 

The order in question provides for the seizure of enemy property on the seas. 
What constitutes enemy property the court declared is decided according to the 
international law of prize. In support of its decision it applied the doctrine of 
transfer of title in transitu. This doctrine holds that goods which have been 
shipped as the property of the enemy seller cannot on the voyage be transferred 
to the neutral buyer so as to avoid capture, but there must be an actual delivery 
of possession. See The Baltica, 11 Moo. P. C. 141, 145. See Pratt, STORY ON 
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Prize Courts, 64. This principleis not applicable, however, where the title has 
vested in the neutral buyer before shipment. Thus when enemy goods were 
consigned to a neutral buyer as his property and at his risk, they were not con- 
fiscated. The Herman, 4 Rob. 228. Similarly, enemy goods shipped to a neutral 
buyer by an agent representing him in the enemy country have been held to 
lose their enemy character. See The San Jose Indiano and Cargo, 2 Gall. 267, 
291. This was held true even when an enemy firm acted as agent or shipper for 
the neutral buyer. See The Portland, 3 Rob. 41-44. Perhaps all decisions as to 
goods from a belligerent country with title in a neutral are not entirely recon- 
cilable. See 7 Moore, Dicrest oF INTERNATIONAL Law, 33 1183, 1184, 1185. 
But it would seem that a doctrine concerning the passing of title to ships and 
goods on ships im transitu can hardly support the confiscation of goods title to 
which is claimed to have passed before shipment. 


INTERSTATE COMMERCE — DISCRIMINATORY RATE — BURDEN OF PROOF. — 
Shippers of the town of Rockport, Illinois, filed a complaint before the Inter- 
state Commerce Commission alleging that.the defendant’s rate on certain goods 
from Rockport to St. Louis was “unduly discriminatory in violation of sections 
2 and 3” of the act to regulate commerce. The rate was increased shortly after 
the filing of the complaint. Held, that the burden is on the defendant to show 
that no unjust discrimination exists. Burson Knitting Co. v.C. M. & St. P. Ry. 
Co., 42 Int. Com. Rep. 739. 

At common law there is no underlying principle which will enable one to de- 
termine in a given issue on whom the burden of proof shall fall other than the 
general one of fairness based on experience. See 4 WIGMORE, EVIDENCE, § 2486. 
The Commerce Commission follows the courts in this matter. See Jupson, 
INTERSTATE COMMERCE, 3 ed., § 440. Were the act to regulate commerce silent 
on the question, fairness would seem to demand that the carrier on increasing 
its rate should not be called upon to show that no one or no locality of possible 
hundreds was discriminated against. It should not have to prove a general 
negative. Even if a specific locality complains of such rate there is no reason 
why the complainant should not be left to establish its case. There are no pre- 
sumptions arising from the long standing of the previous rate. People ex rel. 
N.Y.C. & H.R. R. Co. v. P. S. Comm., 215 N. Y. 241, 109 N. E. 252. Nor is 
there any presumption of wrong arising from a changed rate. I. C.C. v. Chi- 
cago Gt. Western Ry. Co., 209 U. S. 108, 119. The practice of the Commission 
itself has been in accordance with these holdings. Holmes & Co. v. So. Ry. Co., 
8 Int. Com. Rep. 561. See Jupson, INTERSTATE COMMERCE, 3 ed., § 440. But 
the amendment of 1910 of section 15 of the Act expressly provides that the bur- 
den of showing an increased rate is “reasonable” shall be on the carrier. But 
it would seem that “reasonable” must be distinguished from “discriminatory.” 
For that the word “reasonable” has not a scope sufficiently broad to in- 
clude discrimination appears from the classification and division of objections 
to rates in section 1, providing against “unreasonable”’ rates, section 2 provid- 
ing against “discriminatory” rates, and section 3 providing against “preferen- 
tial” rates. Wickwire Steel Co. v.N. Y.C.R. Co., 30 Int. Com. Rep. 415, 420. 


LEGACIES AND DEviIsESs — UNCERTAINTY — DEVISE TO UNBORN BASTARD 
OF SPECIFIED FATHER. — The testator in a codicil set aside a share of his es- 
tate ‘“‘in case he should leave any other male child by the said Mary Ann,” 
with whom he was unlawfully cohabiting. There was a male child en ventre 
sa mére at the testator’s death. Held, that the bastard does not take. In re 
Homer, 115 L. T. R. 703. 

A gift by deed or by will to future bastards of either the donor or a third 
person has in the past been held void. Medworth v. Pope, 27 Beav. 71; 
Metham v. Duke of Devon, 1 P. Wms. 529. See Blodwell v. Edwards, Cro. Eliz. 
509, 510. The reason seems to be the policy against the encouragement of 
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immorality. See Lord St. Leonards in In re Connor, 2 Jo. & La T. 456, 459-60. 
But at least one exception has since been established in the case of a testamentary 
gift by the putative father, on the ground that since the gift dates from death 
the begetting of bastards is not encouraged. Occleston v. Fullalove, L. R. 9 
Ch. App. 147, 162; In re Hastie’s Trusts, 35 Ch. Div. 728. Here a difference 
was taken upon another ground. If the bastard was described as the child of 
the mother only, it was ascertainable and could take. Gordon v. Gordon, 1 
Mer. 141; Evans v. Massey, 8 Price 22. But, if the description specified the 
father as well as the mother, it was said that the child must show a reputation 
as begot by the particular father. Wilkinson v. Adam, 1 Ves. & B. 422. For 
without such reputation the child was filius nullius and the law would not in- 
quire into the scandal. See 2 JARMAN, WILLS, 6 Eng. ed., 1765. Hence, if the 
child is en ventre sa mére at the testator’s death the gift would fail, since a child 
must be im esse during father’s life to acquire the necessary reputation. Earle 
v. Wilson, 17 Ves. 529. See Blodwell v. Edwards, Cro. Eliz. 509, 510; Gordon 
v. Gordon, 1 Mer. 141, 152. Contra, In re Connor, 2 Jo. & La T. 456, 460. 
See Occleston v. Fullalove, L. R. 9 Ch. App. 147, 164. However, the fiction of 
Silius nullius is in these days an unstable pediment for any doctrine. The result 
should rather be rested on the practical difficulty of proof, a question of de- 
gree to be determined in each case. See Occleston v. Fullalove, L. R. 9 Ch. 
App. 147, 158. But this difficulty assumes that the testator desires such proof. 
Usually however he states his paternity simply as matter of belief and not by 
way of limitation. See 2 JARMAN, WILLS, 6 Eng. ed., 1770, 1781. 


NATURALIZATION — FixrPrinos. — A native Filipino applied to be made an 
American citizen under R. S. XXX, § 2169, as amended in 18 Star. at L. 318, 
and under the Act of June 29, 1906, 34 Stat. AT L., c. 3592, § 30. Held, that 
the petition be granted. Im the matter of Marcus Solis, U. S. Dist. Ct. for 
Hawaii, Mar. 25, 1916. 

A native Filipino applied under the same provisions to be made an American 
citizen. Held, that the petition be denied. In the matter of Alfred Ocampo, 
U. S. Dist. Ct. for Hawaii, Dec. 30, 1916. 

Section 2169, which was in force prior to the Act of June 29, 1906, limits the 
provisions for naturalization to “aliens being free white persons and to aliens of 
African nativity and to persons of African descent.” But § 30 of the Act of 
June, 1906, provided that “all applicable provisions of the naturalization laws 

. shall apply to and be held to authorize the admission to citizenship of all 
persons not citizens who owe permanent allegiance to the United States.” 
As the petitioners come within the description, they are entitled to citizenship 
unless the former section modifies this provision. Being neither expressly re- 
pealed nor inconsistent with the Act of June, it must, by the rules of statutory 
construction, be still in force. Bessho v. U. S., 178 Fed. 245. See 1 Lewis’ 
SUTHERLAND STATUTORY CONSTRUCTION, 2 ed., 461-64. It has been argued, 
however, that as § 30 does not refer to aliens, and as § 2169 only refers to aliens, 
it cannot be considered an “applicable”’ limitation. The wording of the stat- 
utes certainly justifies such an argument. But the history of § 30 shows that 
its purpose was to avoid the difficulty of admitting Porto Ricans to citizenship 
because they were not aliens, could not renounce allegiance to a foreign sovereign, 
and were not, therefore, within the Act. To extend the ‘rights of citizenship to 
all emigrants of our insular possessions regardless of race was clearly not the 
intention of Congress. So it has been held concerning the limitation of § 2169 
on other clauses, with wordings similar to § 30. In re Alverta, 198 Fed. 688; 
In re Lampitoe, 232 Fed. 382. 


PATENTS — PROCEDURE — WHAT CONSTITUTES AN INTERLOCUTORY DE- 
CREE. — In an action on two separate patents, a decree was in favor of the 
plaintiff as to one patent, with an order for an accounting, but in favor of the de- 
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fendant as to the other. Section 129 of the Federal Judicial Code provides that 
appeals from interlocutory decrees must be taken within thirty days. The plain- 
tiff appeals from the part of the decree adverse to him more than thirty days after 
its entry. Held, that the decree was interlocutory and the appeal is barred. 
Stromberg Motor Co. v. Arnson, 56 N. Y.L. J. 1599 (Circ. Ct. of App.,'2nd Circ.). 

When the judgments in an action are absolutely unconnected, there may be 
partial appeals. Hall v. Bank of Virginia, 14 W. Va. 584, 614. So the appeal, 
in the principal case, can only be barred if the decree appealed from is con- 
sidered interlocutory. An interlocutory decree has been defined as “an ad- 
judication or order, made upon some point arising during the progress of a 
cause, which does not determine finally the merits of the question or questions 
involved.” See 1 Bouvier, Law Dictionary, 3 rev., 805. The question of 
what constitutes an interlocutory decree is especially difficult when various 
issues are raised in the same suit. It has been held that a decree which decides 
the merits is final, even though an accounting not asked for in the pleadings 
and merely incidental to the relief is still necessary. Forgay v. Conrad, 6 How. 
(U.S.) 201. Soa decree which dismisses the action as to some parties, so that 
they have no further interest in the action, but retains the case as to other 
parties, is so far final as to allow a separate appeal. Hill v. Chicago & Evanston 
R. Co., 140 U. S. 52. However the weight of authority is in accord with the 
principal case, that a decree dismissing some claims in an action and giving 
relief by an accounting as to others, but dismissing none of the original parties, 
is entirely interlocutory. Western Electric Co. v. Williams-Abbott Electric Co., 
108 Fed. 952; Ex parte National Enameling Co., 201 U.S. 156. Contra, His- 
torical Pub. Co. v. Jones, 231 Fed. 784. Under the previous federal statute 
which allowed appeals from interlocutory decrees only when an injunction 
was granted or continued, a decree denying an injunction was treated as final, 
in order that there need not be a separate accounting, if it was reversed. Scriven 
v. North, 134 Fed. 366. The present statute removes the necessity for such 
construction by allowing an appeal from an interlocutory decree if taken in 
time. But when the period for appeals is as short as in the Judicial Code, this 
uncertainty as to what constitutes an interlocutory decree is a cause of great 
hardship; and it seems that the term should be more accurately defined by 
statute, or that the courts should be given power to allow appeals, in their 
discretion, after the time has expired. 


PRESUMPTIONS — PRESUMPTION OF DEATH FROM SEVEN YEARS’ ABSENCE 
witHout News — SUBSTITUTION OF ACTUARIAL TABLE. — William died in 
1915. Thomas, his brother, disappeared in 1872 at the age of thirty, and has 
not been heard from since 1894. Thomas’ children apply for administration of 
his estate. If Thomas predeceased William, the petitioners will share per capita 
in William’s estate as nephews and nieces; if Thomas survived William, they 
will take per stirpes from Thomas’ share. Held, that from mortality tables con- 
firmed by family longevity Thomas both survived William and is now dead, and 
that administration be granted. The Goods of Thomas Rowe, 56 N. Y. L. J. 
1669 (Surrogates’ Ct.). 

The presumption of death after seven years’ absence from home without news 
is nothing more than the cessation of the presumption of continued life at the 
seventh year. See THAYER, PRELIMINARY TREATISE ON EVIDENCE, 323. It is 
based on two elements. First, the natural mortality of man in the lapse of 
time. Cf. Martinez v. Succession of Vives, 32 La. Ann. 305, 307. See Swin- 
BURNE, TESTAMENTS, pt. 6, s. 13, 2. Second, the probability of continued 
communication from any one who is not dead. Cf. Traveler’s Ins. Co. v. Rosch, 
23 Ohio Cir. Ct. 491. Like any presumption it is rebuttable by explaining away 


“| its basic inferences. Thus the fact that the alleged deceased was a fugitive 


from justice might explain why he conceals his whereabouts. See Mutual Ben- 
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efit, etc. Ins. Co. v. Martin, 108 Ky. 11, 18, 55 S. W. 6094, 696; Sensenderfer v. 
Pacific, etc. Ins. Co., 19 Fed. 68, 69. And, likewise, as in the principal case, an 
unusual family longevity might rebut the first basic inference. But the use of 
the mortality tables does not explain away anything; it is rather a substitution 
of another presumption in which the period varies with the age of the alleged 
deceased. This is a more scientific application of the inference of death from 
old age, but it loses sight of the inference from non-communication. It is sub- 
mitted that this latter is a constant, equally applicable to young and old, and 
hence that the actuarial tables should be applied only to shorten the period of 
seven years. Furthermore, the claim of the petitioners is not based merely on 
the fact that Thomas survived William, but necessarily also that William is now 
dead. If these claims are distinctly separate, the court is correct in claiming 
that the mortality tables can raise two presumptions: that Thomas lived to 
1916, and that Thomas is now dead. But if the burden of proof were that 
Thomas died between 1916 and the present, that is, if this were one claim, then 
though the tables show that a majority of fifty-two year olds in 1894 will have 
survived 1916, but not the present, however only a very small minority will have 
died between those periods. 


Process — MANNER AND EFFECT OF SERVICE — PRIVILEGE OF NON- 
RESIDENT WITNESS FROM SERVICE AS OFFICER OF A CORPORATION. — An officer 
of a corporation was served with process in a county through which he was 
traveling, in order to serve as a witness, in obedience to a subpcena. A statute 
provides that “‘a witness shall not be liable to be sued in a county in which he 
does not reside, by being served with a summons in such county, while going, 
returning or attending, in obedience to a subpcena.”” OKLAHOMA Rev. Laws, 
1910, § 5064. Held, that the service did not give jurisdiction of the corpora- 
tion. Commonwealth Cotton Oil Co. v. Hudson, 161 Pac. 535 (Okla.). 

The statute relates only to the question of venue, and does not mention the 
rights of a corporation. See Linn v. Hagan’s Adm’x, 121 Ky. 627, 628, 87S. W. 
1101. But by common law witnesses are privileged from service of process. 
Hicks v. Bestchet, 7 N. D. 429, 75 N. W. 793; Letherby v. Shaver, 73 Mich. 500, 
41 N. W. 677. See Lamkin v. Starkey, 7 Hun (N. Y.) 479. See also Tipp, 
PRACTICE, 195; ALDERSON, JUDICIAL WRIT AND Process, § 120; 23 HARV. 
L. Rev. 474. This applies even where the witness attends the trial volunta- 
rily. Chittenden v. Carter, 82 Conn. 585, 74 Atl. 884. If this privilege were 
in the nature of a reward for the witness’s services, it might be arguable that 
it extended only to his personal capacity; but if it is considered a privilege of 
the court, it ought to cover the witness’s official capacity as well. Authority 
supports this latter view. See Parker v. Marco, 136 N. Y. 585, 589, 32 N. E. 
989. Cf. Holyoke, etc. Ice Co. v. Amsden, 55 Fed. 593. So, as the purpose of 
the privilege is to expedite the administration of justice, and as public policy 
demands that witnesses shall feel free to attend trials without being subject to 
service of process, it has even been held that service of process upon a witness 
constitutes contempt of court. Bridges v. Sheldon, 7 Fed. 17; In re Healey, 53 
Vt. 694. It follows that the decision in the principal case is sound, and it is 
supported by the authorities. Sewanee, etc. Co. v. Williams, 120 Tenn. 339, 
107 S. W. 968. Cf. Mulhearn v. Press Publishing Co., 53 N. J. L. 150, 20 Atl. 
760. But see Currie Fertilizer Co. v. Krish, 74S. W. 268, 269 (Ky.). 


TRADE SECRETS — List or CustomeRS: USE By FORMER EMPLOYEE. — 
The plaintiff was engaged in the business of supplying towels and aprons 
to factories and offices. The defendants were former employees. Plaintiff 
seeks to restrain them from soliciting for themselves the custom of those whom 
they had served while in his employ. Held, that he is not entitled to an in- 
junction pendente lite. New York Towel Supply Co., Inc. v. Lally, 162 N. Y. 
Supp. 247 (Sup. Ct., King’s Cty.). 
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The plaintiff alleged that he had built up a large patronage for himself as 
an accountant; that he had employed the defendant as his confidential man- 
ager; and that since his discharge the defendant has made use of information 
derived from plaintiff’s list of customers to solicit the patronage of these cus- 
tomers for himself. The defendant demurred. Held, that the complaint sets 
forth a good cause of action and that an injunction issue. Goldschmidt v. 
Sachs, 162 N. Y. Supp. 323 (Sup. Ct., N. Y. Cty.). 

If a servant on quitting his employer carry away with him a list of cus- 
tomers with which he had been entrusted, or a copy of such list, it is a breach 
of his “duty of loyalty,” and he may be compelled to return or destroy the list 
so taken. Grand Union Tea Co. v. Dodds, 164 Mich. 50, 128 N. W. rogo. 
Some cases go further and restrain him from soliciting the patronage of any 
customer whose name appeared on the list. Stevens & Co. v. Stiles, 29 R. I. 
399, 71 Atl. 802. Ina sense the more drastic decree is punitive. Yet it is ob- 
vious that the other would, in practice, often fail to afford plaintiff adequate 
protection. A more difficult problem arises when the former employee relies 
only upon his memory for the names communicated to him. Here no more 
definite test seems possible than whether, in the light of all the facts, the em- 
ployer’s list of customers may fairly be termed a “trade secret.” Boosing v. 
Dorman, 148 App. Div. 824, 133 N. Y. Supp. 910. Thus, for example, if the 
customers did not deal exclusively with plaintiff and could readily have been 
located by any business competitor, the departing employee need not “wipe 
clean the slate of his memory,” and no injunction will issue. Boosing v. Dorman, 
supra; Peerless Pattern Co. v. Pictorial Review, 147 App. Div. 715, 132 N. Y. 
Supp. 37. But if the customers.are exclusive patrons, likely because of a 
system of trading stamps to continue their dealings with plaintiff, and whose 
names and patronage have been acquired by years of enterprise and advertis- 
ing, the former employer is entitled to protection. Witkop & Holmes Co. v. 
Boyce, 61 Misc. 126, 112 N. Y. Supp. 874, affirmed 131 App. Div. 922, 115 
N. Y. Supp. 1150; Witkop & Holmes Co. v. Boyce, 64 Misc. 374, 118 N. Y. Supp. 
461. In each case the particular facts must control. On the one hand the 
fruits of business industry and perseverance must be protected in so far as is 
possible; on the other, the whole policy of the law demands that budding com- 
petition be not stifled, that employees be not arbitrarily deprived of the in- 
creased market value which is a legitimate perquisite of protracted service 
in any line of business. Both New York cases seem, therefore, sound and 
reconcilable. 


TRANSFER OF Stock — Liapiiity oF A Broker, ACTING FoR AN UNDIS- 
CLOSED PRINCIPAL, FOR CALLS ON Stock. — The registered owner of bank 
stock, subject to statutory double liability, sold to a broker at auction. The 
broker, unknown to the vendor, was acting for a principal. The certificates, 
assigned in blank, were turned over to the broker who paid for them. He then 
assigned them to his principal, and collected his commission. Subsequently, 
and before any change of name on the registry of the bank, there was a call on 
the stock, which the original vendor, as the owner of record, was forced to pay. 
He thereupon sued the broker for reimbursement. Held, that he may not re- 
cover. Richards v. Robin, 162 N. Y. Supp. 12 (App. Div.). 

Under the law of New York, although a registered shareholder is liable to the 
corporation, the legal title to the shares nevertheless passes with delivery re- 
gardless of any rules of the corporation to the contrary. See 8 N. Y. Consot. 
Laws, 1989, 1990. Surely, then, there must be recovery in quasi-contract from 
the title-holder of the shares when the call was assessed, for the payment by the 
shareholder of record. But such liability cannot extend to the agent in the 
principal case, for he was not the holder of the shares when the call was made. 
At common law, although the title to the shares did not pass, the vendee of 
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stock was likewise liable to indemnify his vendor for calls subsequent to the 
purchase. See 1 MORAWETZ, PRIVATE CORPORATIONS, 2 ed., § 176; 2 Cook, 
CorRPORATIONS, 7 ed., § 258. This result was reached by imposing a construc- 
tive trust on the vendor for all dividends paid him as the registered owner, with 
a consequent right to exoneration from all calls from which he relieved the bene- 
ficial owner. Kellogg v. Stockwell, 75 Ill. 68; Humble v. Langston, 7 M. & W. 
517, 530; Castellan v. Hobson, L. R. 10 Eq. Cas. 47, 51. See Locke v. Farmer’s, 
etc. Trust Co., 140 N. Y. 135, 143, 35 N. E. 578, 580. But under this trust theory 
it is equally clear that the agent cannot be held, for the holder of the shares alone 
would be the beneficiary. Some courts, however, allow the registered holder to 
recover from his vendee on the basis of an implied contract that he shall be held 
harmless. Walker v. Bartlett, 18 C.B.845. See Brigham v. Mead, 92 Mass. 245. 
Now in the principal case, as the agent bought to all intents and purposes as the 
principal, he may be held to the liability of a principal. See 2 Mecnem, AGENCy, 
§§ 1729, 2419. The question therefore arises, granted that such warranty of 
indemnification exists, is it limited to the time during which the vendee holds 
the stock? The basis of this contract theory is the analogy to the promise by 
the sublessee implied on the assignment of a lease, to indemnify the original 
lessee for breach of the covenant to pay rent. See Burnett v. Lynch, 5 B. & C. 
589. But under certain circumstances, even this promise in the case of land is 
considered limited to the sublessee’s period of ownership of the lease. Walker 
v. Physick, 5 Pa. St. 193. In the case of stocks, the ease of transfer and the 
disinclination that must be present of a vendor to be liable for all subsequent 
vendees must rebut any implied promise to indemnify for calls after having 
transferred the stock. The cases have so held. Rogers v. Tolland, 43 Pa. Super. 
Ct. 248, 255. See Walker v. Bartleit, 18 C. B. 845, 862. 


TRUSTS — POWERS AND OBLIGATIONS OF TRUSTEES — OBLIGATION TO PRE- 
FER ONE Sort OF CESTUIS OVER ANOTHER. — A testatrix bequeathed all her 
property to trustees to convert and raise a fund of which the plaintiff was to be 
life-tenant. The trustees were given power to delay sale or conversion; but in 
the meantime the plaintiff was to receive three and one-half per cent interest. 
The trustees decided, bona fide, as the court found, to delay conversion until 
after the war, when a better price might be obtained. The plaintiff desires an 
immediate conversion in order that he may obtain a larger interest on the 
money. He sues to compel the trustees to convert. Held, that the plaintiff 
che 55 preferred to the residuary cestuis. Re Charteris, 179 L. T. J. 179 

Ch. D.). 

A court will interfere to prevent the dishonest or capricious use of the power 
of a trustee. Dingman v. Beall, 213 Ill. 238, 72 N. E. 729. But when, as in the 
principal case, the trustee’s discretion is exercised honestly, it cannot in general 
be reviewed. Smith v. Wildman, 37 Conn. 384. Thus when realty is devised to 
trustees to convert, with discretion to postpone the sale, they may generally 
exercise this discretion without interference from the court. In re Blake, 29 
Ch. D. 913. The tendency, however, is not to allow the trustees to vary the 
relative interests of different classes of the beneficiaries. In re Courtier, 34 Ch. 
D. 136; In re Rowlls, [1900] 2 Ch. 107. See Hampden v. Earl of Buckingham- 
shire, [1893] 2 Ch. 531, 544. But even this will be allowed if it is clear that the 
testator intended it. In re Pitcairn, [1896] 2 Ch. 199. The principal case, 
therefore, can only stand if the power of delaying conversion was given pri- 
marily for the purpose of protecting the plaintiff. A more natural construction 
would be that it was given to protect the residuary cestuis, especially in view of 
the fact that the plaintiff was to be paid a definite rate of interest before the 
conversion. 


VoLUNTARY ASSOCIATIONS — EFFECT OF INCORPORATION AND SUBSEQUENT 
DissoLuTion. — A beneficial society was formed as an unincorporated associa- 
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tion. Subsequently it became incorporated in New Jersey. Owing to a New 
Jersey decision unfavorable to the corporation, it was voluntarily dissolved. 
Some of the members seized property of the society, claiming that the volun- 
tary association still existed. The others seek to recover the property. Held, 
that they may recover it. Schriner v. Sachs, 253 Pa. 611, 98 Atl. 724. 

After there had been the same organization, incorporation, and dissolution 
as in the above case, some of the members, as an independent body, were 
exercising the powers of the society. The others, claiming the existence of the 
voluntary association, seek to enjoin them. Held, that an injunction will not 
issue. Doan v. Jones, 99 Atl. 192 (N. J.). 

If the incorporation of an existing association does not destroy the association 
but merely adds to it a corporate form, then the effect of the dissolution of 
such a corporation would in every case be no more than a removal of the form 
and would leave the original association intact. Such is the theory of the 
Pennsylvania court. But, by statute, dissolution ordinarily means a liquidation, 
and a distribution of the property. See 5 THomPsoNn, CORPORATIONS, § 6465. 
And it is hard to justify a flat exception to this procedure as to all corporations 
formed from voluntary associations. Even if the statute were no obstacle, 
there are practical difficulties in this Pennsylvania view. For example: A ma-" 
jority of stockholders may ordinarily dissolve a corporation. See 5 THompson, 
CORPORATIONS, § 6500. But, in the absence of regulations to the contrary, it 
requires unanimous consent to dissolve an association. Hill v. Rauban Arre, 
200 Mass. 438, 86 N. E. 924. Cf. Polar Star Lodge v. Polar Star Lodge, 16 La. 
Ann. 53, 76. So, where an association becomes incorporated, if the association 
still exist, there could be no complete termination of the unit without unanimous 
consent of the members. The better view, it is submitted, is that the incorpora- 
tion completely ends the association. What few decisions there are, seem to 
hold this way. See National Organization v. Zuraw, 89 Conn. 616, 619, 94 Atl. 
976, 977; Red Polled Cattle Club v. Red Polled Cattle Club, 108 Ia. 105, 1009, 
78 N. W. 803, 805. Decisions also hold that unanimous consent is as necessary 
to incorporate the association as to dissolve it. Mason v. Finch, 28 Mich. 282. 
See Koprucke v. Mojcrechowski, 130 N. Y. Supp. 736, 739; WRIGHTINGTON, 
UNINCORPORATED ASSOCIATIONS, 306. These tend to show that the significance 
of dissolution of the association and incorporation of it are the same, namely, 
to entirely end the association. It would follow that the end of the corporation 
does not in itself mean the revival of the association. However, there is no 
reason why all the members might not immediately on the dissolution of the 
corporation form an association to take over the business of the corporation. 
Nor does there seem to be any reason why the purpose of the dissolution . 
might not show this act itself to be the formation of a new association. 
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INTERNATIONAL CasSES, ARBITRATIONS, AND INCIDENTS. By Ellery C. Stowell 
and Henry F. Munro. Boston: Houghton Mifflin Company. 1916. Two 
Volumes. Volume I, Peace, pp. XXXVi, 496. Volume II, War and Neu- 
trality. pp. xvii, 662. 


In these volumes the authors collect and classify a large number of incidents 
bearing upon the practice of nations regarding international rights and duties. 
The incidents are sometimes narrated in the terms of newspaper accounts of 
official documents; but to a large extent the authors have been compelled to 
resort to paraphrase and condensation. The result is a mass of documentary 
or semi-documentary matter extremely useful as a basis for classroom discus- 
sion. Now and then there is expression of the opinions of the authors; but this 
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happens so seldom that the utility of the volumes in original investigation is not 
appreciably diminished. 

The title is somewhat misleading, as it may cause the reader to expect judi- 
cial decisions as the chief feature, whereas the judicial decisions given are a 
rather small fraction. 

The variety and interest of the contents will be best indicated by mentioning 
some of the topics. 

In the volume on Peace there are about one hundred and twenty-five items. 
Among these are the arrest of the ambassador of Peter the Great in London in 
1708 (p. 1), the meddling of the British minister with American politics in 1888 
(p. 10), the Koszta incident between Austria and the United States in 1853 
(pp. 51, 298), the Dogger Bank incident of 1904 (p. 98), the collective inter- 
vention because of the Boxer uprising in China in 1900 (p. 112), the return of 
the Chinese indemnity by the United States in 1907 (p. 117), the Caroline 
affair of 1837 (p. 121), the Schnaebele incident of 1887 (p. 225), the granting of 
asylum by the American legation in Chile in 1891 (p. 243), the lynching of Ital- 
jans in New Orleans in 1891 (p. 264), and the Cutting incident with Mexico in 
1886 (p. 386); and there are also summaries of cases before the so-called per- 
manent court of arbitration at The Hague and other arbitral tribunals, and of 
decisions by courts of several countries. 

The volume on War and Neutrality covers almost two hundred and fifty 
items; and more than one hundred of these relate to the War of 1914. Here 
one finds, among many other things, the outbreak of war with Spain in 1898 
(p. 25), the commencement of hostilities in the Russo-Japanese War of 1904 
(p. 26), the escape of German officers interned on the Kronprinz Wilhelm in 
1915 (p. 49), the terms of Johnson’s surrender to Sherman in 1865 (p. 58), 
abuse of the white flag in 1914 (p. 67), the capture of Major André in 1780 (p. 
78), the use of asphyxiating gases in 1915 (p. 117), treatment of civilians in 
Belgium in 1914 (p. 119), the execution of Captain Fryatt in 1916 (p. 124), 
Lincoln’s letter on confiscation in 1861 (p. 141), the exequaturs of consuls in 
Belgium in 1914 (p. 147), the protest against the German modifications of Bel- 
gian laws in 1915 (p. 150), the Cuban concentrados of 1897 (p. 169), the de- 
struction of Rheims cathedral in 1914 (p. 184), the German memorial regarding 
the employment of colored troops in 1915 (p. 187), the execution of Miss Cavell 
in 1915 (p. 196), the treatment of British prisoners in Germany in 1915 (p. 209), 
Belgian relief in 1914 (p. 212), the North Sea Mine Field in 1914 (p. 214), the 
Baralong incident of 1915 (p. 218),. President Wilson’s reply to the Belgian 
Commission in 1914 (p. 223), dum-dum bullets in 1914 (p. 227), the segrega- 
tion of submarine prisoners in 1915 (p. 238), proclamations posted by the Ger- 
mans in Belgium in 1914 (p. 242), the recognition of Confederate belligerency 
in 1861 (pp. 247, 260), coinage of money for a belligerent country in 1898 (p. 
267), passage of troops across American territory in 1915 (p. 268), the sale of 
United States ordnance in 1870 (p. 269), German comments on American 
neutrality in 1915 (p. 271), the request for the recall of Ambassador Dumba 
in 1915 (p. 286), the treatment of wireless messages by a neutral government 
in 1915 (p. 289), the coaling of German warships from American ports in 1914 
(pp. 290, 311), the treatment of armed merchantmen in American ports in 1916 
(p. 315), the negotiating of war loans in a neutral country in 1915 (p. 321), the 
Austrian protest against the sale of munitions by neutral individuals in 1915 
(p. 326), the Alabama Claims Arbitration of 1872 (p. 336), the Trent affair of 
1861 (p. 458), war zones in 1915 (p. 485), the Declaration of London of 1909 
(p. 492), the Knight Commander incident of 1904 (p. 513), the destruction of 
the William P. Frye in 1915 (p. 517), the attack on the Petrolite in 1915 (p. 551), 
the Wilhelmina incident of 1915 (p. 559), the Lusitania incident of 1915 (p. 
571), and the blacklisting of American merchants in 1916 (p. 599); and there 
are notes of decisions by prize courts. EUGENE WAMBAUGH. 
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Lorp SToweEtL: His Lire AND THE DEVELOPMENT OF ENGLISH PrizE LAW 
By Edward Stanley Roscoe. Boston and New York: Houghton Mifflin 
Company. 1916. pp. x, 116. 


The present is a time singularly appropriate for the appearance of a study 
of the life and work of William Scott, Lord Stowell, who, as sole judge of the 
High Court of Admiralty throughout the period of the Napoleonic wars, 
shaped, integrated, and to a large extent created the common law of prize. 
It is indeed, only in the last three years that his name has emerged from the 
shadow so long cast by his brother Eldon, the Lord Chancellor. And it is 
fortunate that this book should be by so great an authority on English prize 
law and a writer of such charm as Mr. Roscoe. 

Lord Stowell’s life is interesting, though not especially eventful. He was, 
curiously enough, an esteemed and appreciated member of the famous Johnson 
circle, and, with Reynolds and Sir John Hawkins, was one of Johnson’s execu- 
tors. His eighteen years at Oxford probably afford the explanation of Stowell’s 
intimacy and sympathy with such men as Reynolds, Boswell, Burke, and Sheri- 
dan. And these Oxford years had also, as Mr. Roscoe points out, a permanent 
influence upon Stowell’s legal work: “no one quite like him ever, in modern 
times, occupied a high judicial position.” 

The description of Doctors’ Commons, where Stowell dwelt in company 
with the High Court of Admiralty and all its practitioners, is of considerable 
interest. So also is the history of the British prize court. Regretfully we learn 
that, with the opening in recent years of the admiralty courts to general ad- 
vocates, the old title of proctor has fallen into disuse, so that one may no 
longer proclaim himself, with Benedict, “attorney at law, counsellor in equity, 
proctor in admiralty.” 

Although contemporary opinion based what scant claims to fame he was 
allowed upon his ecclesiastical judgments, it is Lord Stowell’s prize cases 
that constitute his great work. This is partially due, of course, to his excep- 
tional opportunities to develop prize law. When Stowell went upon the bench, 
in October, 1798, there were already arising the first of the prize cases that in 
the next few years were to deluge and perplex the courts of Great Britain and 
of the United States. And indeed it is remarkable how many of his famous 
cases were decided by Stowell in the first few months of his judicial career.! 
When he went upon the bench there existed no reports of prize cases, and 
the recollections of the judges and advocates, which aided a common-law court, 
were here largely lacking because of the long intervals of peace in which there 
were neither prize courts nor prize causes. So that text writers were largely 
relied on, and Grotius and Bynkershoek were of equal authority in British 
courts of prize and in French. This was now changed; with Lord Stowell’s 
first decisions Christopher Robinson began his volumes of reports. Thus began 
the separation of English prize law from that of the Continent — a process 
which culminated last year in the Zamora dictum. 

Of this nationalizing process which Lord Stowell’s decisions inaugurated 
Mr. Roscoe fully approves. It is of course true that English prize law is thus 
harmonized with the rest of English municipal law — a result which may be 
scientifically pleasing to an English lawyer, but which can hardly be so pleasing 
to the aliens who alone can appear as claimants in the majority of prize cases. 
When once one admits, as Mr. Roscoe does (p. 85), that many of the decisions of 
the English prize court are “legally sound but indefensible from the point of 
view of commercial equity,” it is obvious that the English court is following 
past decisions of its own in preference to a conflicting general law, whether of 
the sea or of maritime nations. It would seem that England has made her 





1 For an interesting illustration of this, see the cases cited in 30 Harv. L. REV. 497, n. 2. 
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prize law conform to her common law at the expense of the harmony of inter- 
national law. Mr. Roscoe recognizes this, to some extent at least, and offers 
the following truly British solution: “An assimilation of the prize law of other 
European countries to that of Great Britain can in the future only be obtained 
by the international recognition, as expressions of the law of nations, of par- 
ticular reasoned British precedents. . . .” And this solution, as he justly 
says, “can scarcely be regarded as probable.” 

The chapters on “The Stowell Case Law and the Declaration of London,” 
and on “The Stowell Case in the Great War,” are valuable. The author re- 
gards the Declaration of London with much hostility, though conceding that it 
may be of some value to countries which have not the English case law of 
prize. And the existence of the English case law causes the author also to 
declare: “It is clear that an international Court of Appeal for prize cases 
is outside the range of possibility” (p. 92). The appendices are well arranged 
and of value. 

The occasional rather naive outcroppings of patriotism do not affect the 
value of the volume or destroy its charm. It is a book which should interest 
all lawyers and many laymen at this time. RAEBURN GREEN. 





CASEs IN Quast CONTRACT, SELECTED FROM DECISIONS OF ENGLISH AND AMERI- 
can Courts. By Edward S. Thurston. St. Paul: West Publishing Com- 
pany. 1916. pp. xv, 622. 


This is an excellent case book. In fact the best on the subject now existing. 
Its six chapters, covering the conventional topics hitherto dealt with in text- 
books and case books, are: Nature of Quasi Contract, 50 pages; Benefits Con- 
ferred by Mistake, 182 pages; Benefits Conferred under Contract which has 
been Partially Preferred, 195 pages; Benefits Voluntarily Conferred without 
Contract, 56 pages; Benefits Conferred under Compulsion, 89 pages; Waiver 
of Tort, 41 pages. The arrangement of the subdivisions and the selection of 
cases seem to be admirable. There is of course no better proof of this than the 
use of the book in the class room, and the volume has well stood a six weeks’ 
test with students. The only possible improvement of classification that might 
be suggested in the earlier portion of the book would be to place ch. II, 1, I, c, 
Mistake as to Collateral Matters, after ch. II. 2, IV, Mistake as to the Nature 
of Subject-Matter of a Contract. But this is arguable. 

Many of the cases are new; more than two-thirds of them had not appeared 
in Scott’s Cases. A partial test reveals that they have been excellently abbrevi- 
ated, with the exception that an interesting point is omitted in Haven v. Foster 
9 Pick. 112 (p. 228). The citation of cases in the notes is careful; and there 
seems to be no instance of the fault, exasperating to the teacher, of printing 
cases not in point. In case book making it is no doubt ordinarily wise to select 
for the notes, while indicating the weight of authority, only important deci- 
sions. This Professor Thurston has done well. But in a subject like Quasi 
Contract, which is still incompletely understood by the courts, and in which it is 
difficult to run down cases in digest, it would seem helpful to have a more ex- 
haustive list of authorites in the notes than here appears; though this omission is 
partially remedied by the number of new principal cases. In any event the 
important recent decision on change of position of Baylis v. Bishop of London, 
[1913] 1 Ch. 127, should have appeared, or at least been referred to. 

We can commend highly the quality of the paper. The book, containing 
over 600 pages, is less than 14 inches thick including the cover; and yet the 
paper takes readily and retains well pencil or ink annotations. 

JosEPpH WARREN. 
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American Desate. A History of Political said Economic Controversy in the 
United States, with Critical Digests of Leading Debates. By Marion 
Mills Miller. New York: G. P. Putnam’s Sons. 1916. pp. xiii, 467, 
ix. 417. 

This painstaking work is mainly a history, the first volume dealing with the 
constitutional questions of this nation from 1761 to 1861, and the second with 
land and slavery problems from 1607 to 1860. It is, however, copiously in- 
terspersed with selections from, and summaries of, arguments by contemporary 
statesmen. 

The volumes are at once a “horn-book of politics,” to use an expres- 
sion in a quotation of the author’s from John Randolph, and a manual 
of our nation’s forensic discussion. As the former, they abound in numerous 
biographical sketches, due prominence being accorded to facts revealing the 
legally trained man as perennially predominant in our public life. As the 
latter, they present in the form of quotation concrete illustrations of the ap- 
plication of such training in the arguments of partisans over the living issues 
of their day. Thus, although these volumes are in no sense of a legal nature, 
a study of them, without more, would cause wonder whether, notwithstanding 
the assertion of Theodore Roosevelt, lawyers might not be the sole leaders of 
a permanently successful nation.” 

To the student of law, moreover, the appearance of Chancellor Wythe as | 
instructor of Marshall, Monroe, and Clay, and the sketches of Lord Mansfield 
and of Benjamin, author of the treatise on “Sales,” are refreshingly unique in 
a United States history of this scope and size. The work, withal necessarily 
superficial, relates the fundamentally all-important story of the making of 
our Constitution with a fair degree of incisiveness. Likewise of legal interest 
are the “Essex” and “Creole” decisions and the inevitable Dred Scott case. 

Accordingly, one aim of the author, as stated in his preface, that his efforts 
might become acceptable to the bar, seems to hold the promise of realization, 
for his work possesses that most essential prerequisite of ~_ ~— 

. S. WILKINS. 





LEADING CASES ON INTERNATIONAL Law. By Lawrence B. Evans. Chicago: 
Callaghan and Company. 1917. 


Possrssory Liens In ENGLISH Law. By Lancelot Edey Hall. London: Sweet 
and Maxwell, Limited. 1917. pp. x, 101. 


Business COMPETITION AND THE LAw. By Gilbert Holland Montague. New 
York and London: G. P. Putnam’s Sons. 1917. pp. vi, 318. 


Tue Story or Ypres. By Hugh B. C. Pollard. London: McBride, Nast and 
Company, Limited. 1917. pp. 63. 


ADDRESSES AND PAPERS ON INSURANCE. By Rufus M. Potts. Printed by 
authority of the State of Illinois. pp. 480. 


THe Morats oF Monopoty AND COMPETITION. By Homer Blosser Reed. 
Menasha, Wisconsin: George Banta Publishing Co. 1916. pp. iv, 143. 
Lorp StowELL: His LIFE AND THE DEVELOPMENT OF ENGLISH PrizE Law. 


By E. S. Roscoe. Boston and New York: Houghton Mifflin Company. 
1916. pp. x, 116. 


1 Mr. Roosevelt’s exact words, contained in “Law and Order in t,”” =~ peo before 
the National University in Cairo, March 28, 1910, were, “No er permanently 
amounted to anything if its only public leaders were clerks, politicians, ad lawyers.” See 
Poses and European Addresses,”’ by Theodore Roosevelt. New York: G. P. Putnam’s 

NS. I910. 

2 Perhaps Mr. Roosevelt would not dissent. It may have been the contaminating co- 
leadership of clerks and politicians to which he was objecting. 











